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I 

Louis J. Hammel, Appellant, j 

vs. | 

George M. Little. 

a Supreme Court of the District of Columbia. 

k _ i 

At Law. 

l 

No. S2337. j 

1 

i 

Louis J. Hammel, Plaintiff, 
vs. 

William R. Blandford and George M. Little, Defendants. 

i 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Supreme Court of j the Dis¬ 
trict of Columbia, at the City of Washington, in sjaid Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the aboveientitled 
cause, to wit: j 
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1 Declaration. 

Filed February 3, 1933. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 82337. 

Louis J. Hammel, Plaintiff, 
vs. 

William R. Blaxdford and George M. Little, Defendants. 

The plaintiff, Louis J. Hammel, sues the defendants, 
William R. Blandford and George M. Little, for that here¬ 
tofore, to-wit, the 30th day of August, 1932, and for a long 
time prior thereto the plaintiff was engaged in and con¬ 
ducted a restaurant business in the District of Columbia 
in premises 416 10th Street, Northwest, and that there situ¬ 
ate within said premises belonging to and in the possession 
of the plaintiff were certain goods and chattels of great 
value, to-wit, of the value of Sixteen thousand ($16,000.00) 
Dollars, being the furnishings and equipment of said busi¬ 
ness, to-wit; 73 Bentwood chairs, 19 Tables, 9 Coat trees, 
1 Weighing machine, 1 Coin machine, with pocket book 
prize, 1 Whirlwind machine, 1 Peanut machine, 1 Cigar 
show case, 1 Bar counter, with back bar and mirror, 2 
Refrigerator food cases, 1 Large size hotel refrigerator, 

1 Wall clock, 1 Floor lamp, 2 Small wall morrors, 1 Na¬ 
tional cash register #1070216—349, 1 National cash regis¬ 
ter #1002208—313, 1 Combination iron safe, 1 Coffee urn, 
13 Glass mugs, 25 China mugs, 4 Vinegar cruets, 19 Mus¬ 
tard cups, 42 Salt & pepper shakers, 19 Sugar bowls, 19 
Napkins holders, 1 Westinghouse electric fan, 1 Dayton 

electric fan, 1 American electric fan, 12 Fancy mugs, 

2 4 Brass spigots, 20 Ash trays, 8 Bottles wors. sauce, 
8 Wall pictures, 71 Bottles various brands ginger 

ale, 19 Bottles White Rock Water, 7 Bottles grape juice, 27 
Bottles Coca Cola, 1 Box drinking glasses, 21 Table cream 
cups, 19 Butter dishes, 11 Boxes Morton Salt, 72 Tea 
spoons, 10 Electric bulbs, 14 Pks, razor blades, 63 Table 
spoons, 57 Dinner knives, 1 Steam table outfit, 115 Table 
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forks, 5 Iced tea spoons, S Oyster forks, 1 Pencil sharp¬ 
ener, 116 Dishes, 1 Folding* chair, 1 Glass jar 0f gum, 1 
Glass jar of 12 pks. gum, 5 Scrub brushes, 1 Atwater Kent 
radio, 1 Steam table hood, and tobaccos; and fcjr that on 

the said dav and vear aforesaid the said defendants entered 
* * 

the said premises and with force and arms unlawfully and 
wrongfully seized, took possession of, and carried! away the 
above mentioned goods and chattels and remained and con¬ 
tinued in possession thereof to the exclusion of the plain¬ 
tiff for a long period of time, to-wit, from August 30, 1932, 
until, to-wit, October 10, 1932, whereby the plaintiff was 
deprived of the use, benefit and advantage of the sjaid goods 
and chattels for a long space of time, to-wit, for the period 
aforesaid and the said goods and chattels wer0 greatly 
damaged and depreciated in value and the plaintiff incur¬ 
red great expense in procuring their return, repajr and re- 
installation of said chattels after the same were | returned 
on, to-wit, the 10th day of October, 1932, and by reason of 
being deprived of the use and possession of said ^oods and 
chattels, he was prevented from conducting his restaurant 
business as aforesaid whereby and by reason whereof he 
lost the value of the use of said premises and tljie profits 
and compensation of said business to which he wat entitled 
and which would otherwise have accrued but for tlie wrong¬ 
ful interference and deprivation by the defendants of the 
plaintiff’s use, benefit and advantage of th0 posses- 
3 sion of said goods and chattels and the plaintiff was 
otherwise greatly damaged, and to him otliejr wrongs 
and injuries the defendants did. 

Wherefore, the premises being considered the j plaintiff 
brings this suit and claims the sum of $20,000.00 damages. 

ALFRED M SCHWARTfZ, 
MAXWELL A. OSTRO#, 

Attorneys for Plaintiff. 


Joint and Several Plea of Defendants George M. Little 

and William R. Bland ford. 


Filed February 24, 1933. 


* # # # # # ' • 

i 

Come now the defendants, William R. Blandfiord and 
George M. Little, in the above entitled cause, by ijheir At¬ 
torney, Leo A. Rover, United States Attorney injand for 
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the District of Columbia, and for their joint and several 
plea to the declaration filed herein by the plaintiff, Louis 
J. Hammel, say that, prior to and at the time of the mat¬ 
ters complained of in said declaration, the said defendant, 
George M. Little, was a Police Officer, that is to say, a Lieu¬ 
tenant, of the Metropolitan Police Department, in and for 
the District of Columbia, and was as well a Federal Pro¬ 
hibition Agent, duly and lawfully appointed as such, ac¬ 
cording to law, and as such Officer and Agent was then and 
there lawfully vested with the power and authority to serve 
certain processes issued by such Courts, Justices, and Com¬ 
missioner of the Lmited States, as have jurisdiction to issue 
the same within the said District of Columbia, that is to 
sav, search warrants for the entrv into, investigation and 
search of the premises described therein, for the purpose 
of detecting violations of the National Prohibition 
4 Act, and, in the service and execution of such war¬ 
rants, to employ and secure all necessary and proper 
assistance in the execution of such search warrants, and to 
seize and to take possession of all intoxicating liquors, 
property, articles and things so commanded to be seized 
by such search warrants; that one William J. Sarratt, was 
then and there a Federal Prohibition Investigator and, as 
such officer, was vested with the power and authority to 
investigate and detect all violations of said National Pro¬ 
hibition Act, and that the said Sarratt, in his said capacity, 
prior to and at the time of the matters complained of in 
said declaration, had lawfully made certain investigations 
of the premises No. 416 Tenth Street, Northwest, in said 
City of Washington, District of Columbia, over a period 
of time from July 15, 1932, to and including August 30, 
1932, and, on many occasions during which period of time, 
said Sarratt had lawfully purchased in said premises cer¬ 
tain quantities of beer containing one-half of one per cen¬ 
tum and more of alcohol by volume and fit for use for bever¬ 
age purposes, and on many of said occasions had detected 
the odor of alcohol in and about said premises, and ob¬ 
served persons coming out of said premises, who had then 
and there purchased and consumed beer in said premises 
and were more or less under the influence of intoxicating 
liquor as they left the said premises; that one Joseph E. 
Beckett, who was likewise then and there a Federal Pro¬ 
hibition Investigator, and as such officer likewise was law- 
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fully vested with the power and authority to investigate 
and detect all violations of said National Prohibition Act, 
prior to the time of the matters complained of ih said de¬ 
claration, on several occasions in August, 1932, ip his said 
capacity, had lawfully purchased in the said prebiises No. 
416 Tenth Street, Northwest, certain quantities of beer con¬ 
taining one-half of one per centum andj more of 

5 alcohol by volume and fit for use for beverage pur¬ 
poses, and on such occasions had detected in said 

premises the odor of alcohol; that said Officers, ^illiam J. 
Sarratt and Joseph E. Beckett, had, prior to said August 
30, 1932, caused to be made known to and to be (communi¬ 
cated to the defendant herein George M. Little, ^nd to the 
defendant herein William R. Blandford, the aforesaid re¬ 
sults of the said investigations and purchases in spid prem¬ 
ises; that on, to wit, the 29th day of August, lf)32, upon 
the sworn complaint of the said William J. Sarratt, that 
he, the said Sarratt, on, to wit, August 26, 1932,1 had pur¬ 
chased in the said premises 416 Tenth Street, Northwest, 
two glasses of beer, which beer was an intoxicating liquor, 
and that on, to wit, August 27, 1932, he had likewise pur¬ 
chased in the aforementioned premises three glasses of 
beer, which beer was likewise intoxicating liquoif, that he 
had seen other persons drinking beer in said premises, 
some of whom were intoxicated, and had smelled in the said 
premises, a strong odor of alcohol, and also upon |he sworn 
complaint of said defendant George M. Little, tperein de¬ 
scribed as “G. M. Little, Federal Prohibition Ag4nt”, that 

he verilv believed from the statements of said William J. 
* 

Sarratt, as sot forth in the complaint above referred to, 
that intoxicating liquor fit for beverage purposes and con¬ 
taining one-half of one per centum and more of plcohol by 
volume, was unlawfully held, possessed, contained, con¬ 
cealed and held for sale in the said premises 4|16 Tenth 
Street, Northwest, in said District of Columbia, the Honor¬ 
able Needham C. Turnage, an United States Comijiissioner, 
in and for the District of Columbia, duly and lajvfully is¬ 
sued in his name and under his official seal, as authorized 
bv law, a certain search warrant directed to the! said de- 
fendant, George M. Little, therein described as “G. 

6 M. Little, Federal Prohibition Agent,” setting forth 
that a complaint, on oath and in writing, hbd, on the 

day aforesaid, been made before him, by the said William 
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J. Sarratt, that ho, the said William J. Sarratt, had pur¬ 
chased within the said premises 416 Tenth Street, North¬ 
west, on, to wit, August 26, 1932, a quantity of intoxicating 
liquor, to wit, two glasses of beer, and that he, the said 
William J. Sarratt, was positive that intoxicating liquor 
containing one-half of one per centum and more of alcohol 
by volume and fit for beverage purposes, was unlawfully 
held, possessed, contained, concealed and held for sale in 
the said premises 416 Tenth Street, Northwest, in the Dis¬ 
trict of Columbia, said premises being described as “Ham¬ 
mers Buffet”, which said search warrant commanded the 
said defendant, George M. Little, in the name of the Presi¬ 
dent of the United States of America, to enter and search 
the premises hereinbefore described and to seize and take 
into the possession of said defendant, George M. Little, all 
intoxicating liquor found therein containing one-half of one 
per centum and more of alcohol by volume and fit for bever¬ 
age purposes, and that he, the said defendant George M. 
Little, report and act concerning the same as required by 
law; that the said affidavit of William J. Sarratt above 
mentioned, and the said complaint of the said defendant 
George M. Little, above mentioned, and the said search 
warrant above mentioned, so issued as aforesaid, were in 
the words, figures and language following: 

“United States of America, 

District of Columbia , ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally 
7 appeared William J. Sarratt who, after being by me 
duly sworn and examined orally, deposes and says: 

The -he is positive that intoxicating liquor containing 
one-half of one per centum or more of alcohol by volume 
which is fit for use for beverage purposes, is contained in 
the hereinafter mentioned premises within the District of 
Columbia: 

That on, to wit, August 26, 1932 about 12:45 o’clock P. M. 
I entered premises described as 416 10th Street, N. W., oc¬ 
cupied by Hammel’s Buffet and purchased from John Doe, 
white, name unknown, about 6 ft., 160 lbs., 50 yrs., dark 
hair, thin face, sharp nose, the following: 2 glasses of beer 
and received same for which I paid $.20 in cash. That 
I drank said beer on premises and know that from the effect 
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it had on me that it was intoxicating in fact. Ttyat on Au¬ 
gust 27, 1932, 1 purchased three glasses of be^r in said 
premises and drank same and know it was intoxicating in 
fact. I saw other persons drinking beer in saicj premises 
and some of them were intoxicated. I also smellefl a strong 
odor of alcoholic beer. j 

WM. J. SARRATT. 


Subscribed and sworn to before me this 29th d 
gust, 1932. 


av of Au- 


[seal.] 


NEEDHAM C. TURNAGE, j 
United States Commissioner, 

District of Colombia.’’ 


8 


“ United States of America, 
District of Columbia, ss. 


Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally ap¬ 
peared G. M. Little who, being by me first duly sivorn and 
orally examined, deposes and says that he is duly Appointed 
Federal Prohibition Agent, and that he does verily believe 
from the statements of the hereinafter named affiant, that 
intoxicating liquor fit for beverage purposes and containing 
one-half of one per cent or more of alcohol by volume, is 
unlawfully held, possessed, contained, concealed jand held 
for sale in the District of Columbia, in the premises 416 
10th Street, N. W., this being the premises of Hammel’s 
Buffet who did unlawfully manufacture, have ancj possess, 
sell, transport and now has on said premises a quantity 
of intoxicating liquor containing one-half of one pqr cent or 
more of alcohol by volume, and fit for beverage purposes, 
and intended to be used for beverage purposes, cofitrary to 
the form of the statute in such case made and provided, 
and particularly contrary to Sections 2, 3, 6, and 2q of Title 
II of the National Prohibition Act, approved October 28, 
1919, as amended, and against the peace and dignity of the 
United States of America. 


This complaint is supported by the affidavit of William 
J. Sarratt, a witness, which said affidavit is f^led here- 
9 with and made a part of the record of this | case. 

G. M. LITTL®, 
Federal Prohibition Agent. 
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Subscribed and sworn to before me this 29th day of 
August, 1932. 

[seal.] NEEDHAM C. TURNAGE, 

United States Commissioner as Aforesaid.” 

“Search Warrant. 

United States of America, 

District of Columbia , ss: 

The President of the United States of America to G. M. 

Little, Federal Prohibition Agent: 

Whereas I, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, upon consideration 
of a complaint made by the aforesaid Federal Prohibition 
Agent, duly assigned to duty in the District of Columbia, 
have examined on oath orally the said Federal Prohibition 
Agent, the complainant herein and William J. Sarratt, a 
witness, and have caused them to subscribe to their affi¬ 
davits in support of the complaint, and 

Whereas the said affiant states on his oath that he is 
positive, and the said Federal Prohibition Agent states on 
his oath that he does verily believe, from the statements 
of said affiant, that intoxicating liquor containing one-half 
of one per cent or more of alcohol by volume and fit for 
beverage purposes is unlawfully held, possessed, contained, 
concealed and held for sale in the premises of one Ham¬ 
mers Buffet, said premises being described as 416 10th 
Street, N. W., and being within the District of Columbia, 
and 

Whereas from the oral examination under oath and the 
affidavit of the said affiant it appears that he pur- 
10 chased within said premises from John Doe, white, 
name unknown, about 6 ft., 160 lbs., 50 yrs., dark 
hair, thin face, sharp nose, a quantity of intoxicating liquor 
to wit, 2 glasses of beer, on, to wit, August 26, 1932, and 
paid him therefor the sum of $.20 in cash, and that the said 
intoxicating liquor contains one-lialf of one per cent or 
more of alcohol by volume and is fit for beverage purposes, 
and 

Whereas the said Federal Prohibition Agent prays that 
a search warrant be issued under authority of Title II, 
Sections 2, 3, 6 and 25 of the National Prohibition Act as 
amended, of the statutes of the United States, authorizing 
him to enter and search all places within said premises, 
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and to seize and to take into his possession all intoxicating 
liquor found therein containing one-half of onej per cent 
or more of alcohol by volume and fit for beverage! purposes 
and, 

Whereas from the examination of the witnesses orallv 

I * 

and upon their affidavits I find that there is probable cause 
to believe that the foregoing grounds for the a 
exist; 

Now therefore you are hereby commanded in [the name 
and by the authority of the President of the United States 
to enter and search the premises hereinbefore described, 
at any time of the day or night—and to seize and take into 
your possession all intoxicating liquor found therein con¬ 
taining one-half of one per cent or more of alcohol by vol¬ 
ume and fit for beverage purposes, to the end that the same 
may be dealt with according to law. 

You are also commanded in the event that you beize any 
of the property above described, to give a copy of this war¬ 
rant, together with a receipt for the property slo seized, 
specifying it in detail, to the person from whom it is taken 
or in whose possession it is found, or, in the absence of any 
person thereat or therein or in possession thereotj to leave 
a copy of this warrant, together with such receipt as afore¬ 
said, in the place where said property is found and to bring 
said property before me. 

You are further commanded to execute this warrant 
within ten days from this date and forthwith to knake re¬ 
turn thereof to me with a written inventory of the property 
seized by you, made publicly or in the presence oli the per¬ 
son from whose possession it was taken and of the Applicant 
for the warrant if they are present. 

Witness my hand and seal of my office this 29th day of 
August, 1932. 

[seal.] NEEDHAM C. TURNA 

United States Commissioner in and for 

the District of Columbia.” 

11 Return on Search Warrant. 

Arrested: ‘ 1 12.00 P. M. Aug. 30/32. 

Joseph Frank, 50-W, 617 F St. N. W.—Possession & 
Nuisance. 

Louis Joseph Hammel, 32-W, 416 10 St. N. W.-^Posses- 
sion & Nuisance. 

2—6648a 
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Harry George Kopel, 44-W, 416 10 St. N. W.—Possession 
& Nuisance. 

George Hohman, 52-W, 2614 L St. N. W.—Possession & 
Nuisance. 

Return. 

I, G. M. Little, Federal Prohibition Agent do swear that 
I executed the within warrant on the 30 day of Aug., 1932, 
by searching the premises as commanded therein and giv¬ 
ing (leaving) a copy of the warrant together with a receipt 
for the property taken, specifying said property in detail to 
the person from whom it was taken (to the person in whose 
possession it was found), (in the place where it was found), 
and do swear that the following inventory contains a true 
and detailed account of all the property taken by me on the 
warrant. 

Seized 1—bbl. containing 50 gal. beer, 

“ 1— “ “ 14 “ “ on tap 

“ 2—“| “ 14 44 44 beer each 

44 24 cans of Pabst Malt 

44 2—bbls. near beer 

44 8—ft. rubber hose. 

44 5 gal. glass container, containing l /> gal Wine 

| G. M. LITTLE, 

Federal Prohibition Agent. 

Subscribed and sworn to before me this 31 day of August, 
1932. 

[seal.] NEEDHAM C. TURNAGE, 

United States Commissioner , 

District of Columbia.” 

12 That subsequently to the issuance of said search 
warrant as aforesaid, on, to wit, August 30, 1932, the 
said defendant, George M. Little, as such Federal Prohibi¬ 
tion Agent, as aforesaid, under and by virtue of the au¬ 
thority vested in him by law and by said search warrant, 
requested and commanded the defendant herein, William 
R. Blandford, who was then and there the dulv and law- 
fully appointed Deputy Prohibition Administrator in and 
for the District of Columbia, and also certain other Federal 
Prohibition Investigators, as well as certain other mem¬ 
bers of the Metropolitan Police Department of the District 
of Columbia aforesaid, which last mentioned Police Officers 
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were likewise then and there also duly and lawfully ap¬ 
pointed Federal Prohibition Agents, the said i Blandford 
and the said other officers and agents being tliei^ and there 
likewise lawfully vested with the same authority with re- 

* r •' 

speet to search warrants as was vested in said! defendant 
Little as above described, to lawfully assist tlje said de¬ 
fendant, George M. Little, in the execution of said search 
warrant and in the search and seizure directed aind author¬ 
ized in and by said search warrant; that, thereafter, on, 
to wit, August 30,1932, the said defendant Georgy M. Little, 
together with said defendant Blandford, said other Federal 
Prohibition Investigators, and other Officers aiid Federal 
Prohibition Agents, as his deputies and assistants, under 
and by virtue of the authority contained in shid search 
warrant, proceeded to said premises 416 Tenth Street, 
Northwest, and in a lawful and peaceful manned, lawfully 
entered the same and then and there found that the said 
premises 416 Tenth Street, Northwest, were then!and there 
being operated and maintained as a place where| intoxicat¬ 
ing liquor was then and there being unlawfully! manufac¬ 
tured, sold and kept in violation of the National Prohibi¬ 
tion Act, and that said premises were then and there 
13 unlawfully used as a saloon and were equipped with 
a liquor bar, and then and there found one!Harry G. 
Kopel, the said plaintiff Louis J. Hammel, one George Hoh- 
man and one Joseph Frank present in said prenjiises, and 
maintaining the same in the aforesaid capacity * that the 
said defendant Little and his said deputies and Assistants 
above mentioned, under and by virtue of said search war¬ 
rant, then and there lawfully seized from the possession of 
the said William J. Sarratt and the said Joseph Ej. Beckett, 
Federal Prohibition Agents as aforesaid, in and |upon the 
said premises, certain quantities of intoxicating liquor 
which they, the said Sarratt and Beckett, had It hen and 
there purchased in the said premises above described, and 
also found, in said premises, the following intoxicating 
liquor, to wit: three barrels of beer containing one-half of 
one per centum and more of alcohol by volume ajid fit for 
beverage purposes, and one barrel of beer mash containing 
one-half of one per centum and more of alcohol by volume, 
and certain other liquors, articles and things, ap as will 
more fully appear in and by the return on said search war¬ 
rant hereinbefore set out, all of which beer, masfy articles 
and things, above mentioned and referred to, were then 

i 
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and there lawfully seized under and by virtue of said search 
warrant, and due return thereof made as aforesaid, and a 
copy of said ] search warrant, together with said return, 
specifying in detail all of the liquor and property so seized 
thereunder, was then and there delivered to the said plain¬ 
tiff herein, Louis J. Hammel. 

That while the said defendant George M. Little and the 
said defendant William R. Blandford, and his said deputies 
and assistants, as such officers as aforesaid, were as afore¬ 
said then and there lawfully in the said premises, the said 
defendant Blandford, who was then and there lawfullv 
vested with the power and authority to make all law- 
14 ful seizures of all non-tax paid intoxicating liquors 
and all raw materials intended to be manufactured 
into such liquors, possessed for the purpose of being sold 
or removed in fraud of the Internal Revenue Laws, of the 
United States, or with the design to avoid the payment of 
taxes imposed, thereon, then and there found in said pre¬ 
mises 416 Tenth Street, Northwest, the following goods, 
wares, merchandise and articles, that is to say, intoxicating 
liquors, on which certain taxes had been theretofore im¬ 
posed by law and then and there unpaid, in the possession 

and custodv and within the control of the said Harry 
* % 

George Kopel, Louis J. Hammel, George Hohman and Jos¬ 
eph Frank, for the purpose of being sold or removed by 
said last mentioned persons, in fraud of the Internal Reve¬ 
nue Laws of the United States and with the design to avoid 
payment of said taxes so imposed thereupon, to wit, three 
barrels of beer* containing one-half of one per centum and 
more of alcohol by volume, and fit for beverage purposes, 
all of which were then and there seized as hereinbefore set 
out; and also then and there found in said premises above 
described, the following raw materials, in the possession of 
said four persons last above mentioned, which raw ma¬ 
terials were then and there intended by said Kopel, Ham¬ 
mel, Hohman and Frank, to be manufactured into like beer 
containing one-half of one per centum and more of alcohol 
by volume and fit for beverage purposes, which beer, when 
so manufactured, would be subject by law to like taxes as 
aforesaid, all for the purpose of fraudulently selling such 
beer, when so manufactured, and with the design to evade 
the payment of such tax, to wit, one- fifty-two gallon barrel 
containing beer mash, which mash then and there contained 
one-lialf of one per centum and more of alcohol by volume, 
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twenty-four cans of malt, and two barrels of n<tar beer, all 
of which raw materials were then and there seized as afore¬ 
said; that the said defendant Blandford then and 

15 there called upon and commanded the saip. defendant 
Little and said other officers, deputies an(jl assistants, 

the said Little and said other officers, deputies and assist¬ 
ants being then and there lawfully vested witjh the same 
powers and authority to make all lawful seizures of non¬ 
tax paid intoxicating liquor and raw material^ as herein¬ 
before are described and set forth as being vefeted by law 
in said defendant Blandford, as aforesaid, to assist him, the 
said Blandford, in the lawful seizure, for the causes afore¬ 
said, of said raw materials above mentioned so found as 
aforesaid in said premises, and also of all tbols, imple¬ 
ments, instruments and personal property thea and there 
located and found in the said premises, wherein jsaid intoxi¬ 
cating liquors, and said raw materials were fouiid as afore¬ 
said; that the said defendants Little and Blandford, each 
then and there had good and sufficient cause to pelieve, and 
did believe and became satisfied that the said intoxicating 
liquors were then and there goods, wares, merchandise and 
articles, with respect whereof certain taxes had been law¬ 
fully imposed thereon by law, that said taxes were then 
and there unpaid, that the said intoxicating liquors were 
then and there possessed, as aforesaid, for sa^e in fraud 
of the Revenue Laws of the United States; and that said 
raw materials above enumerated were then add there in¬ 
tended to be manufactured into like beer for the purpose 
of fraudulently selling such beer with the design of evading 
payment of the taxes imposed thereon by law, as aforesaid. 

That the said defendant Blandford, then and there as¬ 
sisted by the said defendant Little and said othcjir deputies, 
agents and assistants, all being then and the^e lawfully 
vested by law with the right, power and duty a^ aforesaid, 
to seize said raw materials and all the tools, implements, 
instruments and personal property found in said premises 
where the foregoing intoxicating liquors and ra^jv materials 
were found, as aforesaid, then and thefe lawfully 

16 and legally took possession of and seized in and upon 
the above described premises, the following tools, 

implements, instruments and personal property, pvhich were 
then and there found in the said premises 416 Tenth Street, 
Northwest, wherein the foregoing intoxicating pquors and 
raw materials were likewise found, as aforesaid, as for- 

l 
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feited to the United States by law in fraud of the revenue 
of the United States, to wit: 

6—14 gal kegs containing 70 gallons of beer 
2—cartons of malt syrup 
1—5 gallon bottle containing 1 gallon of wine 
35—bottles of various brands of beer 
73—bentwood chairs 
19—tables 
9—coat trees 
1—weighing machine 

1—Gold Luck Game Machine with three pocket book 
prizes 

1—Little Whirl Wind Game Machine 
1—Peanut Vending Machine 
1—cigar show case 

1— bar counter—with back bar and mirror 

2— frigidaire fc^d cases 

1—large hotel size frigidaire 
1—wall clock 

1— floor lamp 

2— small wall mirrors 

1—National Cash Register No. 1070216-349 

1—National Cash Recorder No. 1002208-313 

1—combination iron safe 44 L. H. Miller make” with 


wooden cabinet 
1—Coffee urn 

Cigarettes—TallyHoZ packages 


44 Sweet Caporal . 

... 4 packages 

“ Old Gold . 

...34 

t i 

44 Chesterfield ... 

.. .36 

i t 

44 Lucky Strike .. 

.. .30 

i l 

44 Piedmont . 

...28 

a 

44 Harrington ... 

. . .14 

< < 

4 4 Camel . 

.. .25 

t i 

gars—Recruit . 

... 7 

11 

44 Sub Rosa. 

... 6 

ti 

44 Covered Wagon 100 in box 

44 Blackstone.2 for .25^ 

62 

44 Robert Burns . 

..10*S 

150 

44 Bavuk. 

..10^ 

47 

4 4 Royalists . 

..10£ 

61 

44 Optimo . 

..10^ 

131 

44 Webster . 

..10^ 

15 
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Cigars- 

—Henrietta. 

.10(5 

33 

t i 

Dutch Master . . 

.Hty 

69 

< i 

La Palina . 

.250 

18 

a 

La Palina. 

.10«f 

132 

t i 

Habanello . 

.Hty 

204 ! 

17 




i i 

Habanello . 

.250 

64 

11 

t i 

.150 

18 | 

i t 

El Producto . . . 

.10(f 

30 i 

11 

a 

.250 

80 

11 

“ ..3 for .500 

100 j 

11 

Elverso . 

.100 

69 | 


“ .2 

for .250 

76 | 

11 

Rocky Ford . .. . 

. . . ..050 

50 I 

i i 

Cortez . 

.Hty 

200 

i t 

El Roi Tan. 

.10£ 

32 

i i 

Garcia Grande 

.Hty 

13 i 

i i 

Admiration .. .. 

.ICty 

7 i 

11 

White Owl. 

.050 

37 

i t 

Henry George .. 

.050 

50 I 

a 

Cremo . 

.050 

103 

i i 

Havana Ribbon 

.050 

24 

11 

El Verso Junior 

.050 

27 

11 

George M. Childs. .. .050 

6 

11 

Blackstone .... 

.050 

28 

i i 

Herfurths . 

.050 

8 i 

Tobacco—Price Albert. . 

. .9 packages 


i i 

Granger. 

. .9 


11 

Sensation .... 

. .9 


i t 

Dukes Mixture 

. .6 



13—glass mugs 

25—china mugs 

4—vinegar cruets 

19—mustard cups 

42—salt and pepper shakes 

19—sugar bowls 

19— napkin holders 

1—Westinghouse Electric Fan No. 1351071 
1—Dayton Electric Fan No. 25602 
1—America Electric Fan No. 1489 

20— glass ash trays 
4—brass spigots 
12—fancy mugs 


15 
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S—bottles worchester sauce 
8—wall pictures 

71— bottles of various brands of gingerale 

19— “ of White Rock Water 

7— 4 4 of grape juice 

27— “ “ coca cola 

I— box of drinking glasses 
21—table cream cups 

19—butter dishes 

II— boxes of Morton’s salt 

72— tea spoons 
10—electric bulbs 

14—packages of Diplomatic Razor Blades 

63—table spoons 

57—dinner knives 

1—steam table outfit—complete 

115—table forkes 

5—ice tea spoons 

8— oyster forks 

1—pencil sharpener 
116—dishes 

18 1—folding chair 

1—glass jar of chewing gum 

1—glass jar, containing a dozen packages of chewing 
gum 

5—scrub brushes 
1—Atwater Kent Radio 
Steam table hood. 

And the said defendants Blandford and Little further 
say that, at the time and place aforesaid, they each had 
reasonable and proper cause to believe that the above 
enumerated intoxicating liquors, so seized as aforesaid, in 
said premises, were goods, wares, merchandise and articles, 
in respect whereof certain taxes had theretofore been im¬ 
posed by law, that said taxes were then and there unpaid, 
and that all of said intoxicating liquors, above enumerated, 
were then and there possessed as aforesaid, in said prem¬ 
ises, for the purpose of being sold or removed in fraud of 
the Internal Revenue Laws and with the design as afore¬ 
said, to avoid payment of the taxes so imposed thereupon; 
and likewise, then and there had reasonable and proper 
cause to believe and did believe that all the said raw mate¬ 
rials so found, as aforesaid, in said premises, were by said 
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■ 

Kopel, Hammel, Hohman and Frank then and there in¬ 
tended to be manufactured into beer, which, when so manu¬ 
factured, would be subject to a like tax, and for thp purpose 
of fraudulently selling the same with the design! to evade 
the payment of said tax; that after the seizure of said 
tools, implements, instruments and personal property 
above enumerated, as aforesaid, the same were jtlien and 
there lawfully removed from said premises above de¬ 
scribed, and lawfully placed for safe keeping, by the said 
defendant Blandford, in the custody of the Metropolitan 
Warehouse Company at 50 Florida Avenue, Northeast, in 
said City of Washington, District of Columbia, and were 
there carefully and properly kept and stored until, on or 
about October 7, 1932, on which latter date the saijf defend¬ 
ant Blandford, at the request of the plaintiff herein, 
19 Hammel, duly delivered into the possession and cus¬ 
tody of the said Harry G. Kopel, all of ihe tools, 
implements, instruments and personal property above 
enumerated, which had been so seized as aforesaid, all in 
the same condition as when so seized as aforesaid, on said 
August 30, 1932. j 

And the said defendants Little and Blandfonji further 
say that, with respect to the allegations contained in the 
said plaintiff’s declaration, that for a long timej prior to 
August 30, 1932, plaintiff was engaged in and conducted 
a restaurant at 416 Tenth Street, Northwest, in I the Dis¬ 
trict of Columbia, and that there situate in said premises, 
belonging to and in the possession of said plaintiff, were 
certain goods and chattels of the value of Sixteen Thousand 
Dollars, alleged to be the furnishings and equipment of said 
business, as in said declaration specifically enumeilated and 
set forth; that the plaintiff herein incurred great expenses 
in procuring the return, repair and reinstallatioiji of said 
chattels after the same were alleged to have been jreturned 
on October 10,1932; and that the plaintiff herein wjas there¬ 
by prevented from conducting his alleged business jas afore¬ 
said, whereby he lost the value of the use of said premises 
and the profits and compensation of said business, they, 
the said defendants Little and Blandford, have no knowl¬ 
edge or information of any of said allegations sufjficient to 
form a belief, and can, therefore, neither admit i|ior deny 


o 
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the same, and the said defendants call for strict proof 
thereof; and that, with respect to the allegations in said 
plaintiff’s declaration, that the goods and chattels therein 
described were, on the day and year therein mentioned, 
with force and arms unlawfully and wrongfully seized, 
taken possession of and carried away by the said defend¬ 
ants herein, apd that said goods, and chattels were greatly 
damaged and depreciated in value; and that the 
20 plaintiff herein was damaged or prevented from con¬ 
ducting his business or suffered anv loss of the use 
of said premises and the profits and compensation of said 
business by the alleged wrongful interference and depriva¬ 
tion by the defendants herein of the plaintiff’s use, benefit 
and advantage of the possession of certain goods and chat¬ 
tels, the said defendants herein, Little and Blandford spe¬ 
cifically deny each and all of such allegations; in this re¬ 
spect, however,; the defendants herein admit that the articles 
and things set forth in the plaintiff’s declaration are the 
same articles and things which, together with the six 14 
gallon kegs of beer, the two cartons of Malt syrup, the 
one 5 gallon bottle of wine, and the thirty-five bottles of 
beer, described on page 12 of this plea, were seized from 
the possession and custody of the said Harry George Kopel, 
Louis J. Hammel (the plaintiff herein), George Hohman 
and Joseph Frank, and taken possession of and removed 
by the defendants herein, all in the manner and form de¬ 
scribed and set forth in this plea, and which were subse¬ 
quently returned by these defendants in the manner and 
form as set forth in this plea, and received by the plaintiff 
herein without any protest, reservation or exception there¬ 
to; and the said defendants, Little and Blandford further 
deny each and gvery allegation in the said plaintiff’s dec¬ 
laration contained, which are not herein admitted or denied 
or averment made that the defendant has no knowledge or 
information thereof; and this the said defendants Little 
and Blandford are ready to verify. 

" LEO A. ROVER, 

United States Attorney. 
JOHN W. FIHELLY, 

, Assistant United States Attorney. 
HAROLD W. ORCUTT, 
Assistant United States Attorney. 
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: j 

21 Demurrer to Defendants’ Plea. 

Filed March 2, 1933. 

i 

# * * # * * | # 

Now conies the plaintiff, Louis J. Ilammel, and says that 
the joint and several plea of the defendants, (xeorge M. 
Little and William R. Blandford, is bad in subsjtance. 

ALFRED M. SCHWARjTZ, 

M. A. OSTROW, ! 

Attys. for plaintiff. 

i 

i 

X. B.—Among* the matters of law intended to jbe argued 

in support of the aforegoing demurrer are the following: 

I 

1. That the said plea fails to set out any facts which, 
if true, constitute a defense to the cause of action. 

2. That the said plea states no facts justifying the seizure 

and trespass alleged. J 

3. That probable cause does not justify the seizure unless 
supported by certificate thereof as provided by Section 970 
of the Revised Statutes. 

4. And for other reasons apparent in the face of said 

plea. j 

Stipulation. j 

i 

Filed March 21, 1933. 

I 

* * # # * # # 

It is hereby stipulated and agreed by the respective par¬ 
ties hereto, in the above entitled cause, for the I purpose 
of the determination of the issues herein involved, that 
on October 3, 1932, there was filed in the Police jCourt of 
the District of Columbia a criminal information entitled 
United States versus George Hohman, Joseph! Frank, 
Harry Joseph Ivopel and Louis Joseph Hammel (the latter 
being the plaintiff herein), charging the above n^med de¬ 
fendants, in one count, with the unlawful possession, 

22 on August 30, 1932, of certain intoxicating liquor, 
and, in the second count, with the unlawful mainte¬ 
nance of a common nuisance under the National prohibi¬ 
tion Act from July 1, 1932, to the date of the filing of said 
information, in that the said defendants above named main- 
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tained the premises 41G Tenth Street, Northwest, "Wash¬ 
ington, D. C., i as a place where intoxicating liquor was 
unlawfully manufactured, kept and possessed, said charges 
being based upon the seizure of certain liquor and liquor 
mash in the said premises on the said August 30th, 1932; 
that thereafter on, to wit, October 4th, 1932, the said four 
defendants above mentioned were duly tried before a jury 
in said Police Court, upon the said charges aforesaid, and 
on the said last mentioned date each of said defendants 
above mentioned was found not guiltv bv the jurv in said 
cause upon each of said counts. 

It is further stipulated and agreed that no libel of in¬ 
formation for the forfeiture of the intoxicating liquor, 
liquor mash or goods and chattels which were seized in said 
premises 416 Tenth Street, Northwest, on said August 
30th, 1932, as is set out in the idea filed by the defendants 
herein in the above entitled cause, and in the plaintiff’s 
said declaration, or any other in rein proceedings seeking 
the forfeiture of the said intoxicating liquor, mash, goods 
or chattels, or any of them, was at any time begun, insti¬ 
tuted or filed by the United States of America; that there 
is now pending no such libel of information or other pro¬ 
ceeding in rein against the said intoxicating liquor, mash, 
goods, chattels or any of them, for the forfeiture thereof; 
and that the goods and chattels enumerated in the defend¬ 
ants’ plea filed herein as having been seized in said prem¬ 
ises, on August 30, 1932, were, shortly after said 
23 acquittal above mentioned, returned to the said 
Harry Joseph Kopel at the request of the said Louis 
J. Hammel. 

It is further stipulated and agreed that the facts herein 
set forth may be considered by the Court, if pertinent, 
upon the determination of the issues of law raised by the 
demurrer to the defendants’ plea filed herein, and in all 
subsequent proceedings had in this cause, equally as though 
the same were dulv pleaded. 

i ‘ ALFRED M. SCHWARTZ, 

Attorney for Plaintiff. 
HAROLD W. ORCUTT, 

Assistant United States Attorney „ 
j Attorney for Defendants. 
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31 emorandum 0 pinion . 

Filed April 24, 1933. 

# # * # # * J * 

■ 

In my judgment this case is controlled by the |decision of 
the Circuit Court of Appeals for the Fourth Circuit in 
Agneiv v. Hayvncs , 141 Fed. 631. 

Plaintiff’s counsel agree that the case is directly in point 
but contend that it was erroneously decided. Mif. Schwartz 
is always persuasive. He has studied this case with his 
usual tl 10 roughness and I think his brief savs everything 
that can be said on the subject. 

24 However I am unable to agree with hi^ view. 

The opinion in Agnew v. Ilaymes was delivered by 
District Judge Bovd and was concurred in by Circuit 
Judges Goff and Pritchard—an unusually strong court. It 
has stood for nearly thirty vears. The reasoning seems to 
me to be logical and the conclusion to be correct. I think 
counsel are not justified in assuming that the cojurt in that 
case overlooked the Supreme Court decisions rqlied on by 
them. {The Conqueror, 166 U. S. 110, is discussed in the 
opinion of the trial judge in 132 Fed. 530.) 

Therefore the demurrer to the plea of the defendants 
is overruled. 

April 24, 1933. 

JESSE C. ADKINS, 

! Justice . 

Memorandum. 

April 24, 1933.—Demurrer to plea overruled. 

Supreme Court of the District of Columbia. 

Thursday, May 17, 1934. 

Session resumed pursuant to adjournment, I|on. Chief 
Justice Alfred A. Wheat, presiding. j 

# # * * * * ‘ * 

Comes now John W. Fihelly, attorney for the defendants 
herein, and suggests to the Court the death of the defendant 
William R. Blandford, whereupon, it appearing toj the Court 
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that this action docs not survive, the same is ordered to 
stand abated as to the said defendant, 'William R. 
25 Blandford. 

• •••••• 


Memorandum. 

Mav 22, 1934.—Verdict for defendant bv direction of 
Court. 


Supreme Court of the District of Columbia. 

i Monday, May 28, 1934. 

Session resumed pursuant to adjournment, lion. Chief 
Justice Alfred A. Wheat, presiding. 

####### 

It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action as to the defendant George M. Little, that 
said defendant go hence without day, be for nothing held 
and recover of plaintiff his costs of defense to be taxed by 
the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking 
to act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memorandum. 

June 18, 1934;—Undertaking on appeal ($100) approved 
and filed. 

26 Memorandum. 

September 29,, 1934.—Time to file record in United States 
Court of Appeals for the District of Columbia extended 
from day to day to and including February 27, 1936. 
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Assignments of Error. j 

i 

Filed February 14, 1936. j 

i 

* * # # * « j * 

The Court erred: 

1. In overruling the demurrer of the plaintiff |o the de¬ 
fendants’ plea. 

2. In admitting in evidence testimony over the (objection 
of the plaintiff tending to show that intoxicating liquors 
were possessed on the premises. 

! ' i 

3. In admitting in evidence testimony over the objection 
of the plaintiff tending to show reasonable causfe for the 
seizure complained of in the declaration. 

4. In holding that probable or reasonable cause or seizure 
without a certificate thereof as provided by statiite (Sec¬ 
tion 970 Revised Statutes), exempts the defendant from 
liability. 

5. In directing the jury to return a verdict fo^ the de¬ 
fendant. 

ALFRED M. SCHWARTZ, 
MAXWELL A. OSTROW, 

Attorneys for Plaintiff. 
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Service of a copy of the aforegoing acknowledged 
this 14th day of February, 1936. 

J. J. WILSOpSF, 
Attorney for Defendant. 

Memorandum . 

February 14, 1936.—Bill of Exceptions filed, and, by 
agreement of counsel, submitted. 

Supreme Court of the District of Columbia^ 

Monday, February 17, 1936. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 


i 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, the plaintiff by his attorney pre- 
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scnts to the Court his Bill of Exceptions taken at the trial 
of this cause, and heretofore submitted herein, and prays 
that the same be signed and made of record, nunc pro tunc, 
which is hereby accordingly done. 

28 Designation of Record. 


Filed June 30, 1934. 


The Clerk of the Court will include in the Transcript of 
Record on Appeal the following: 

1. Declaration filed February 3, 1933. 1 

2. Plea of defendants filed February 24, 1933. 

3. Demurrer to plea filed March 2, 1933. 

4. Stipulation filed March 21, 1933. 

5. Demurrer overruled April 24, 1933. 

6. Memorandum of Adkins, J., filed April 24, 1933. 

7. Suggestion of death of defendant, Blandford. 

8. Verdict for defendant, May 22,1934. 

9. Judgment on verdict against plaintiff, May 28, 1934, 
and memo, of undertaking for costs. 

10. Memo, of undertaking for costs on appeal, filed June 
18, 1934. 

11. This Designation. 

12. Assignments of Error. 

13. Bill of Exceptions. 

ALFRED M. SCHWARTZ, 

! MAXWELL A. OSTROW, 

Attorneys for PI dint iff. 


Service of the aforegoing acknowledged this 30th dav of 
June, 1934. 


LESLIE C. GARXETT, 

U. S. Attorney, 
Attorney for Defendant. 


29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , s.s: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herebv certifv the foregoing 
pages numbered from 1 to 2S, both inclusive, to be a true 
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1 
i 

i 

and correct transcript of the record according to! directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 82337 at Law, wherein Louis J. 
Hammel is Plaintiff and William R. Blandford et al are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe myj name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of February, 1936. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk. 

Bv CHAS. B. COFLIN, | 

Assistant Cl^rk. 

30 In the Supreme Court of the District of Col umbia. 

i 

i 

At La\v. 

No. 82,337. 

Louis J. Hammel, Plaintiff, 

vs. | 

William J. Blandford and George M. Little, Defendants. 

Bill of Exceptions. 

Be it remembered that on the 17th day of May, 1934, and 
continuing on the 18th, 21st and 22nd days of May, 1934, 
this case came on for trial before Mr. Chief Justice Alfred 
A. Wheat, and a jury, and that there were present') as coun¬ 
sel for the respective parties, Messrs. Alfred M. Sclnvartz 
and Maxv’ell A. Ostrow r on behalf of the plaintiff| and Mr. 
John W. Fihelly, Assistant United States Attornejv for the 
District of Columbia on behalf of the defendant, and after 
the jury had been sw’orn to try the issues in this case the 
following proceedings were had: | 

Thereupon Louis J. Hammel, the plaintiff, was called and 
testified substantially as follow’s: That he lives at 4811 Dav¬ 
enport Street, N. W., and that he conducts a restaurant 
business at 416 10th Street, N. W., and has been at t|his loca¬ 
tion since April, 1931. That he acquired this business in 
1929 by a gift from his father, the business at that time 
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being located at 922 Pennsylvania Avenue, X. W.; that sub¬ 
sequent to acquiring the business from his father and at the 
time he moved to the new location at 416-10th Street, X. W., 
he had practically all new equipment which was bought and 
paid for by him. 

(Counsel stipulate that the equipment at 416-lOth Street 
on August 30, 1932, which was carried away, is the same 
as the list of articles stated in the declaration, and 

31 which were later returned to the plaintiff.) 

That the initial cost of the equipment at the time of the 
opening in 1931, was in the neighborhood of between $10,000 
and $12,000 including installation. That its value in August, 
1932, at the time of seizure, was as stated but that it had 
probably depreciated not more than 7 c /c or 8%; that all the 
articles were in good shape prior to August 30, 1932, the 
date of seizure. That on August 30, 1932, just prior to its 
being removed, the large hotel refrigerator was practically 
new, the porcelain in perfect condition, that the tables and 
chairs and all other equipment were in very good condition. 
That he saw defendant George M. Little, shortly after 12 
o’clock noon on August 30, 1932, in the kitchen of his place 
of business, that Mr. Little approached and said he had a 
warrant to search the premises, nothing more was said at 
this time. That at this time a crew consisting of eight or 
ten of Mr. Little’s men came in and proceeded 1o search 
the place; that he did not see Mr. Blandford until later, pos¬ 
sibly one or two o’clock; that they searched from top to 
bottom all over!the house; that Mr. Little told die witness 
that he was going to “clean him out”. The witness asked 
what he meant, bv that and Little replied “I am going to 
leave you just the four walls”; that he asked Mr. Little if 
he had any redress whatsoever and that Little replied “Xo, 

vou haven’t”. That he remembers no further conversation 
% 

with Mr. Little then or during the course of the removal of 
the fixtures; that Little then proceeded to move out all his 
fixtures; that up to this time he had not seen Mr. Bland¬ 
ford. Mr. Blandford was seen bv the witness about 2 
o’clock when probably one-third of the fixtures had been 
removed; that it took possibly six or seven hours to remove 
the fixtures, it being some time between 6 and 8 o’clock in 
the evening when the moving had been completed; 

32 that he had no further conversation with Mr. Little. 
That he observed the moving of the hotel size refrig- 
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erator, which was placed in the kitchen before partition had 
been put up; that it was done with crowbars and with the 
aid of 2 x 4s, then put on rollers and rolled ouj; that the 
crowbars were placed against the bottom of the (base which 
is porcelain or part porcelain, and that he actually saw some 
of the porcelain broken; that the kitchen dooif, through 
which the refrigerator case had to go was too small, and 
had to be removed and in doing this they broke the door 
jamb. That he later obtained possession of his Equipment 
and that at this time no articles were missing \ that the 
tobacco and cigars were unsalable, because they |had dried 
out, that he gave them away; that the value of the cigars 
and tobacco was between $100 and $200; that the chairs, 
tables, coat trees, and nearly all furnishings wlieii returned 
to him, were marred and scratched; that the tojis had to 
be refinished on all nineteen tables. That as a j result of 
the removal of the equipment, he could not continue to oper¬ 
ate and was closed for six weeks until October 10th, 1932; 
that he reacquired his fixtures on October 7th, |L932, and 
that in so doing had to pay the storage company $91.59. 
That he had to employ the United States Storage Company 
to bring the fixtures back to his place of business], the cost 
of which was $60. That he kept books and record^ showing 
expenditures made in connection with re-installation of 
equipment and that the costs are as' follows: $91.5)0 Metro¬ 
politan Warehousing Company; $60.00 United Staites Stor¬ 
age Company, $2.75 for rubber tubing; $24.60 Sirvel Re¬ 
frigerator Company; $24.50 Frigidaire Company; $14.02 
Donnelly Bros, carpenter; $3.85 assembling pastry case; 
$12.00 Foley and Duehring; $20.00 Snowden, plumber. From 
the time he located at 416-lOth Street, N. W., he kep: records 
and books of his business, and that in January, 1932, his 
sales were $2,826.05, merchandise bought for sale $1,028.43, 
does not have summed up expenses for this period. 1 That he 
has compiled recently a resume showing gross s^les, ex¬ 
penses and net profits for the months of Augjist, Sep- 
33 tember, October, November, 1931, and August, Octo¬ 
ber and November, 1932. (Business closed jSeptem- 
ber, 1932) as follows: August, 1931: sales $3,685.60; mer¬ 
chandise bought $1,342.03; total expenses $1,279(75; net 
profits $1,063.82; September, 1931: sales $2,855.$0; mer¬ 
chandise bought $1,319.72; total expenses $1,474 27; net 
profits $1,059.81; October, 1931: sales $3,679.00; merchan¬ 
dise bought $1,561.51; total expenses $1,308.09; net profits 
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$809.35; November, 1931: sales $2,92S.90; merchandise 
bought $1,122.67; total expenses $1,117.78; net profits 
$688.12; and August, 1932 (Seizure made on 30th day of 
this month); sales $3,202.15; merchandise bought $1,147.64; 
total expenses $1,120.96; net profits $933.55. That he was 
closed during the entire month of September, 1932, and that 
he opened on October 10, 1932, and that the records from 
October 10 to the end of that month are as follows: sales 
$1,823.55; merchandise bought $842.67; total expenses, 
$824.65; net profits $156.23; November, 1932: sales $2,- 
579.50; merchandise bought $1,256.59; total expenses $1,- 
071.20; net profits $251.71; and July, 1933: sales $3,879.00; 
merchandise bought $1,S91.31. Expenses were greater in 
August, 1933, than in August, 1932, and volume of business 
was also larger and the percentage of profit small due to 
the smaller amount of profit on sales caused by the NR A 
requiring him to employ more people. In September, Octo¬ 
ber and November, 1933, gross business a little larger than 
the preceding years of 1931 and 1932. It was not until the 
spring of 1933 that he observed a resumption of the normal 
business after lie had reopened. His business is a seasonal 
one the volume being largely in the summer time, the big 
months being July, August and September. 

Cross examination: 

That he has never at anv time been in business with anv 

%• % 

one else in the District of Columbia; that he is sure of that; 

that Mr. Kopel is his brother-in-law; that he has never 
34 been in business with Mr. Kopel; that the lease for 

this particular property, 416-lOth Street, was made 
in 1931, for a period of ten years and was signed by himself 
and Mr. Kopel and is still in existence and effect; that the 
Frigidaire bought April 18, 1931, from the Frigidaire Cor¬ 
poration was purchased in the name of Harry G. Kopel and 
Louis J. Hammel; that he purchased goods from Stern 
Company, namely, the chairs, tables, two mirrors, coat racks, 
and coat trees; and that it is possible that these articles 
were purchased in the name of Kopel and Hammel; that 
Mr. Kopel worked with him about the premises 416-lOth 
Street, having been associated with him at the Pennsylvania 
Avenue address; and has continued to do so up to and in¬ 
cluding the time of the raid; that he, Hammel, was there 
a greater part of the time and that when he was not there, 
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Mr. Kopel was, that he went to the Metropolitan Storage 
Warehouse to get his articles back; that he only went to 
the Warehouse in order to pay the bill, and that at this 
time he was accompanied by Harry G. Kopel; that the par¬ 
ticular purpose of this visit to the Warehouse was to check 
this property and after checking it, pay the storage bill and 
obtain it back; that he stated to Mr. Nash, one of lie repre¬ 
sentatives of the storage company, that he was in a hurry; 
that he was going back, and that Mr. Kopel would care for 
checking, etc. and would sign for it; that he has njever seen 
the receipt which Mr. Kopel signed in his name that he did 
give Mr. Kopel permission to sign the receipt; that he does 
not remember Kopel’s telling him anything like |‘ ‘he had 
signed for all of this property as being in good condition”; 
that if Kopel had told him, he would remember it now; that 
he is aware that conditional bills of sale are recorded with 
the Recorder of Deeds and that it is all right tlnjt the ar¬ 
ticles purchased were put on the public records in itlie name 
of Kopel and Hammel; that he valued his equipment as of 
August 30, 1932, at between $10,000 and $12,000. [That Mr. 

Kopel did not have any money in the business, nor 
35 did his father or any one else; that Mr. itopel did 
not get anv return in anv wav, sliaoe, manneij or form, 
from the business at 416-10th Street, except what Was paid 
him as salary; that Mr. Kopel’s salary was half of the 
amount he drew from the business; that the giving of Kopel 
half of the money he drew out of the business was pursuant 
to a verbal agreement with Kopel on the premises jat Penn¬ 
sylvania Avenue when his father turned the business over 
to him, that is, in July, 1929, and that from time] to time, 
when he drew any money, he gave Kopel half; th]at what¬ 
ever he took out of the business Kopel took an equjil share; 
that when he took any money, he paid Kopel half;! that his 
books show the sums he took out of the business from the 
time it started; that they are all shown in the book and 
that there are no withdrawals shown for Mr. Kopel because 
he would just record the amount he drew and gi\te Kopel 
half; that he never held himself out as KopePs partner, but 
that he has heard Kopel called his partner in his presence 
which he did not deny at the time because he w^s never 
asked that question; that he did not have a brewer^ permit, 
never applied for one; that he had no right or authority to 
sell or manufacture any beverage containing more tjian one- 


i 
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half of one per cent of alcohol by volume and fit for beverage 
purposes. 

Mr. Fihellv: 

* 

Q. Did you pay any revenue taxes on any of the alcoholic 
beverages which were in the premises on the particular day 
we are concerned with, August 30, 1932 ? 

Mr. Schwartz: I object to that question upon two grounds: 
one that is not pertinent to my direction examination. The 
second ground is that if the purpose is to show that there 
were possessed on these premises intoxicating liquors, that 
issue is res adjudicata under the ruling in the case in the 
Supreme Court of the United States of Coffey v. United 
States in which it was held that the acquittal of the defend¬ 
ant was res adjudicata on whether or not the defend- 
36 ant had intoxicating liquors upon his premises. 

The Court: On cross-examination does it not have 
some h earing upon the credibility of the witness. 

Mr. Fihellv: It goes not only to credibility but to the 
question of bias against Lieutenant Little. 

The Court*.;I will overrule your objection. 

Mr. Schwartz: Your honor will allow me an exception. 

Witness: I paid no taxes. 

That he did not manufacture or brew any beer or any 
alcoholic beverages on the premises from the time he 
started into business until August 30, 1932; that he did not 
make a statement to certain officers the day of the raid that 
he did manufacture or brew beer; that the photograph 
depicts a barrel setting on an ice box used constantly in his 
place of business for the purpose of storage of beer; that 
lie nor any oite working for him ever made a test as to 
the alcoholic content of the beer sold on the premises; that 
he stored near beer in the ice box and in the barrel shown 
in the photograph; that he added just malt, malt syrup, 
but no sugar to the contents of the barrel; that he did not 
state to any of the officers on the day of the raid that he 
had placed sugar into this barrel; that the malt syrup was 
not placed in the barrel for the purpose of fermentation 
but for the purpose of sweetening the taste; that after it 
was sweetened he made no test of the beer in the barrel. 
That after he had placed the malt syrup in the barrel con¬ 
taining the near beer, he would leave it stand for about 
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three da vs or four davs, to give the malt a chaiice to work 

* *70 

through, to change the taste. | 

To the aforegoing and entire line of examination the 
plaintiff objected upon the same grounds heretofore stated; 
that is, that it is not pertinent to the direct examination and 
that this issue is res adjudicata, which objection the 

37 Court overruled and an exception was dufy noted. 

That it is possible that what appears on j the photo¬ 
graph of the barrel seems to be drippings from an over¬ 
flow of the barrel; that he never put any sugar in ^his barrel 
nor to his knowledge was any put in by any one else; that 
he thinks if sugar were put in the barrel, it wbuld cause 
fermentation and a higher alcoholic content; tliit he does 
not know it would, as he knows nothing about brewing beer 
and that there was no one in his establishment who did; 
that he served some of the beer, to which had been added 
malt syrup, and which had stood for three or four days, 
to his patrons and had been doing so for a considerable 
period prior to the date of the raid; that it n^ight have 
been over one-half of one per cent of alcohol by volume; 
that from his knowledge it was not over one-h^lf of one 
per cent and that he was concerned that it was j not; that 
lie knew that by just putting malt syrup in, there |vould not 
be an increase in the alcoholic content; that he vfas aware 
that if he put anything that increased the alcoholic content 
over one-half of one per cent by volume, it was a violation 
of the law and a violation of the tax law, the Internal Reve¬ 
nue Laws of the United States, and that he nof anv one 
else ever paid any taxes on any of the beer so served; that 
it was his procedure to take the beverage from jthe large 
fifty-gallon barrel to which had been added the m$lt syrup, 
then put it in one or more other barrels, then s^rve it to 
his patrons; that Mr. Kopel’s name appears on [the lease 
more or less as a surety for him, that if he suffered any loss 
Mr. Kopel was going to make it good. In reply tt> a ques¬ 
tion as to whether Kopel was to share profits withl him, the 
witness stated that Kopel was to get half of whalt he, the 
witness, drew, as per their verbal agreement; j;hat Mr. 
Kopel has had considerable hotel experience anjl was a 
valuable asset to his business. That he identifies! Messrs. 
Schleichert, Blick and Gray as having seenjthem on 

38 the day of the raid on August 30, 1932; that he did 
not state to either Schleichert, Blick or Gr^iy or all 
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of them that he had put sugar in the barrel and that there 
was sugar in there on the date of the raid and that he had 
been doing it right along for purposes of fermentation; 
that there was no sugar at all in the basement of his place 
of business on the date of the raid; that he did not know 
Lieutenant Little or Mr. Blandford prior to August 30, 
1932; that he became acquainted with Mr. Blandford before 
the evening of the dav of the raid was over; he did not 
know that Mr. Blandford was Deputy Prohibition Adminis¬ 
trator for the District of Columbia, that there were several 
men working around the place during the course of the 
raid and that he eventually found out who Mr. Blandford 
was; that Mr. Blandford, at that time, had been there pos- 
siblv half an hour or an hour; that the front door of his 
establishment was open; that the raiding party did not 
break the front door; that his was a public place doing 
business on this particular date; that Lieutenant Little just 
walked right straight through to the kitchen and was courte¬ 
ous when he presented the search warrant; that he did not 
make any complaint at any time that day either to Lieu¬ 
tenant Little or to Mr. Blandford about their conduct in 
his place of business or in his presence; he was not in the 
mood to have any conversation with anv one; that he has 
never, even subsequent to that date, heard Harry Ivopel 
or any one else complain about the conduct of Lieutenant 
Little on the day of the raid; that he had in his place of 
business on that particular date, three or four half barrels 
of beer, three of them being connected and ready for use; 
that the contents of one of these reconnected kegs came 
from the fifty-two gallon barrel containing the preparation; 
he thinks that the center one of the three barrels shown on 
a photograph on tap was the one that was connected and 
whose contents came from the large fiftv-two gallon 
39 barrel preparation; that there were six barrels or 
kegs in his place of business on this day; that he 
thinks the one on tap was the only one having ingredients 
from the large barrel; that is as far as he remembers; that 
he cannot answer how long the preparation had been in the 
barrel on the day of the raid; that he personally looked 
after the preparation of the large fifty-gallon barrel. That 
in the basement he had Pabst Blue Ribbon Malt and a rub¬ 
ber hose; that lie had in his place of business, wine which 
was used for cooking; that the container in which it was 
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kept was possibly a five-gallon glass container. I That lie 
purchased his beer from Abner Drury; that he recalls one 
of the kegs having on it a freshly app-ied Abnjer Drury 
label, a near beer label and that was probably aj keg that 
had come in that day; that he supposed the near beer label 
had been applied by the brewery or the brewery Assistant; 
that the can of shellac which he had in the cellar! was not 
placed there by the brewery; that no shellac wa^ used in 
applying labels to his kegs; that the shellac was never used 
on any kegs or barrels in his place of business. jThe wit¬ 
ness was then handed a copy of a search warrant served 
by Lieutenant Little and said that the return appearing 
thereon is a correct copy of the return made on the search 
warrant of which he was given a copy, and the same was 
then offered in evidence by the defendant and received by 
the Court over the objection and exception of the jplaintiff 
on the ground that probable cause is not a defense. (The 
search warrant appears in the defendants’ plea to the 
declaration.) That the Abner Drury Company did not set 
up the fifty-gallon barrel outfit. He knew it was near beer 
when he poured it in because that is how he had purchased 
it from the Brewery which is the only explanation he can 
give as to stating why he knew it was near beer;!that he 
never at any time took a test of the fifty-gallon barrel. That 
Lieutenant Little did not take the fixtures himself but that 
his men took them; that he was there all tjie time 
40 he tests were being made; that the search! of the 


premises and the chemists’ tests took poss 


iblv 


an 


hour and within an hour after the raiders entered his 
premises they started moving fixtures; that he did mot talk 
to the chemist; that no one told him that they hac[ found 
beverages containing more than one-half of one per cent of 
alcohol by volume on his premises; that he talked t|o Lieu¬ 
tenant Little after the so-called tests were made and that 
Little said he was going to “ leave him the four wlills”— 
going to “clean him out”, but he would not tell him why 
nor has the witness any idea why Lieutenant Little^ made 
this statement, nor the reason for Lieutenant Little!’s sud¬ 
den change in conduct; that at the end of an hour, four or 
five men came from the storage company with more than 
one truck and that a man made an inventory of the property 
as it was carried out of the door. That he remained: in the 
premises from the time the search warrant was serfed on 
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him, sometimes being up stairs and sometimes going down 
stairs with the officers; that he recalls one man sitting down 
around the chemist but that he d.oes not know who it was; 
does not recall any of the officers, Mr. Blandford or Lieu¬ 
tenant Little or anv one else stating that on the outcome 
of the test depended whether or not they were going to 
molest the equipment or furniture; that he does not remem¬ 
ber any one making such a statement; that at the time he 
did not know why the equipment was taken out of his place 
of business and that he did not learn the reason until after 
they were gone, possibly the next day when he was talking 

to his lawver. That all the articles returned to him he be- 
•» 

lieves were signed for by Mr. Kopel and that he authorized 
Mr. Kopel to sign for them in the presence of the ware¬ 
house officer, at the warehouse where he had been with Mr. 
Kopel prior to Kopel’s signing. 

The defendant then offered the warehouse receipt in 
evidence and it was admitted in evidence and reads as fol¬ 
lows : 

41 “Delivery Receipt. 

Washington, D. C., 

i October 7, 193*2. 

“Received of the Metropolitan Warehouse Co., in good 
order and condition, the articles listed below, from goods 
stored in the name of Federal Prohibition Department: 

(Here follows list of articles seized.) 

LOUIS J. HAMMEL, 

! Per HARRY G. KOPEL. ’ ’ 

Had many compliments on the treated beer; that it had a 
good taste; that he had 12 ounce glasses and 8 ounce steins; 
that if a person came in and asked for light or dark beer, 
he gave him the 12 ounce glass and if he came in and asked 
for a stein of beer, he got the S ounce stein. There were 
possibly times when barrel did overflow “when I would 
fill the barrel it would foam over.” That the mixture was 
in the barrel one day when the Police came. It had been 
poured the day before, and this was the 30th day of August. 
That pouring beer into the barrel naturally caused it to 
overflow. “There were foam marks on the barrel,” some 




LOUIS J. HAMMEL VS. GEORGE M. LITTLE. 


35 


on the floor, too, caused by overflow of barrel, these marks 
on the barrel being from the day before and liavihg stayed 
there; that there was a difference in the price of the two 
beers; that he charged 10 cents for a 12 ouncel glass of 
Abner Drurv beer and 10 cents for an 8 ounce tetein, be- 
cause it was more expensive due to the addition of the malt. 
That if a person came in and asked for a mug ora stein 
of beer, they were given the beer that was served in that 
form which was the beer to which he had added the Pabst 
Malt. j 

Charles Van Wyck Mott, Thomas Shotton, Jr], Arthur 
Snowden, Roy F. Sowers, Harry Ames, and Abraham Stern 
were called and testified on behalf of the plaintiff! concern¬ 
ing condition of equipment, cost of repairs, reinstallation, 
etc. I 

I 

! 

42 Carl Hammel, being called as a witness dn behalf 

of the plaintiff, testified substantially as j follows: 
that he is the father of Louis Hammel, the plaintiff; that 
he was formerlv engaged in business on Pennsylvania Ave- 
nue for many years, from 1911 to July 1929; that lie owned 
the property 922 Pennsylvania Avenue where hej had his 
business for four years. That in July, 1929, before he 
made a trip to the old country, he gave his business to his 
son; that he never gave any part?/ of the business to his 
son-in-law Harry Kopel; that he has no interest now, nor 
did he have any interest in the business at 416-lOth Street, 
X. W., which was operated by his son, Louis Hammel. 

Cross-examination: 

That his son and wife were present in the place [of busi¬ 
ness at the time he gave the business to his son and jtold him 
he could have it. That by saying his son could Ifave the 
business he meant he could have the equipment and every¬ 
thing but that he gave his son to understand thiat if at 
any time he wanted the business back again, lie eolild take 
it back. That this gift was made primarily in view of the 
fact that he was going to Europe; that if he wanted the 
business back, he could step in again and this was agreed 
to by his son. That hardly anything, except the| top of 
the counter, was taken away when the business was! moved. 
That he does not know where his son got the mjoney to 
start the new business at 416-lOth Street. That from the 
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time the business started on 10th Street, early in 1931, lie 
lias not loaned his son anv monev to be used in that busi- 
ness, but that he endorsed a note for him for $1,000 before 
they moved away from Pennsylvania Avenue. That lie told 
them they would have to go to someone else if they needed 
money for the business. That he, the witness, still claimed 
that if he wants to he can go in and take over the business. 

Redirect examination: 

That he does not contend he could take over the equip¬ 
ment bought and paid for by son but feels his son 
43 would be obliged to take him in. 

Harry G. Kopel being called as a witness for the plain¬ 
tiff testified as follows: that he is the brother-in-law of the 
plaintiff Louis J. Ilammel, and that he is employed as 
manager of Hammers restaurant which is owned by Louis 
J. Hammel; that he has no interest in the business; that 
for the past fourteen years he has owned a place of his own 
as Kopel’s Point in southern Maryland; that he had no 
interest in the equipment at 416-10th Street; that on August 
30, 1932, he saw Lieutenant Little during lunch time, about 
12:30; that a crowd of men walked in and he thought they 
were customers; that he then saw three or four men be¬ 
hind the counter, one of them guarding the door; that one 
of them sat down with a suit case at the table and brought 
up some apparatus; that a couple of them went back to the 
beer spigots and drew beer; that he heard Mr. Little say 
to the plaintiff Hammel that he had ‘‘better take a good 
look at the place because in a few minutes you will see the 
naked walls”; that this happened about 1 o’clock; that he 
saw Mr. Blandford some time after Lieutenant Little made 
that remark to Mr. Hammel; that he asked Mr. Little if 
they intended to move the ice box and that Mr. Little said 
“Yes, I will find out”; that he asked Mr. Blandford who 
replied “Don’t give a damn if you don’t get through, we 
will tear down the partition.” That he does not know if 
any complaint was made by any one regarding the manner 
of moving equipment; that he personally made no com¬ 
plaint. That Blandford made the statement that it made 
no difference how the equipment was moved at is was not 
coming back any how. That he overheard a conversation 
between his brot}ier-in-law, the plaintiff, and Mr. Little, the 
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defendant, when his brother-in-law, said: “You can’t do 
that” and Mr. Little replied, “AYe can’t do thajtf I will 
show you what we can do.” That he and Hammel went 
to the warehouse to get the equipment badk, and he 

44 signed something after the stuff was delivered or 
ready to be turned over; that he did not liajve an op¬ 
portunity to inspect or examine any of the items [listed be¬ 
fore signing the receipt; that he signed the receipt Louis 
J. Hammel per Harry G. Kopel. 

: j 

Cross-examination: 

That he had no agreement with Mr. Hammel is to how 
much he was to draw per week; had verbal agreement with 
Hammel that he was to get half of what money! Hammel 
took out of the business at any time in future [and that 
Hammel kept his part of the agreement and so tar as he 
knows he has received half of all the money Hanimel took 
out of the business; that this agreement was in li(|u of sal¬ 
ary, the understanding being that he was to get half of 
what Hammel drew from the business; that he ne^er made 
any agreement that if Hammel got into trouble financially, 
he would back him; that he signed Hammel’s notes with the 
Stern Company, with the Frigidaire people and that he 
signed the ten years lease for 416-10th Street faith his 
brother-in-law Hanimel as surety because Mr. Hammel 
asked him to do so, also signed bills of sale. After Mr. 
Little and party came in, a gentlemen took some apparatus 
out of a valise and put it on a table, that he then pw sev¬ 
eral glasses of beer put on the table. ‘ 4 The two—I dop’t know 
what you would call them; some people call them! ‘snoop¬ 
ers’, others call them prohibition agents and others call 
them ‘stool pigeons’.” That Little went over to these two 
people and grabbed a stein and put it on the table where 
the chemist was sitting; that there was supposed to be beer 
in the stein—near beer; that he knows it was near,beer as 
that was the only thing sold on the premises, using An- 
heuser Busch and Abner Drury beer; that he knows jnothing 
of the treatment of the large 50-gallon barrel or hoyr it was 
prepared or who prepared it; does not know if there was 
anything in the barrel; that he was never down in that par¬ 
ticular part of the cellar; that he had been in that building 
for over a year and four months and also lived there 

45 the greater part of that time; that he has seen the 
barrel but never examined it, never saw anything in 
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it; that Louis Hammel never spoke to him about the treat¬ 
ment he gave the barrel. That he did not hear anv one sav 
that they had found high test beer, unlawful beer or beer 
containing more than one-half of one per cent of alcohol 
bv volume, but does know that Mr. Little asked chemist on 
several occasions if he had found anything and chemist 
shook his head; that he nor Hammel did not insist on see¬ 
ing the fixture^ before signing for their return. That from 
8 A. M. to noon he was waiting for the stuff while the man 
checked it from one place and placed it in another. The 
furniture was all in one room and he was standing next to 
Mr. Williams while he checked. That there was verv little 
light and it was very dark; that he does not know if there 
were electric lights or just natural light; that he recognized 
his equipment as the different articles were being checked. 
Louis J. Hammel and he made a joint note to the Lincoln 
National Bank, endorsed by Carl Hammel, in the sum of 
$1,000, and that he also signed new notes in curtail. 

E. Russell Kelly, a witness for the plaintiff, testified sub¬ 
stantially as follows: that he has been a member of the bar 
of this Court since 1923; and that in the Police Court of 
the District of Columbia he represented the four defend¬ 
ants, Mr. Kopel, Mr. Hammel, Mr. Frank and Mr. Homan, 
the latter two being employees of Hammel. That he took 
part in the services that were required to bring about the 
return of the equipment; that for all of these services a fee 
was paid; that he filed a motion to controvert the evidence 
upon which the search warrant was issued, before the United 
States Commissioner; that he attempted to have the mat¬ 
ter adjudicated there so that the property might be re¬ 
turned; that this motion was denied; that in Police Court 
he moved for a directed verdict and asked the Court to re¬ 
turn the property; that this motion was likewise de- 
46 nied; that prior to the trial he took the matter up 
with Mr. Leo A. Rover, the United States Attornev 
at that time, and asked whether or not he would order the 
property returned; that he was advised by Mr. Rover that 
he, Mr. Rover, would not take any action at that time but 
that after the case was over, if the defendants were acquit¬ 
ted, he, Kelly, might come up and discuss the matter with 
him, which he did the next day following the trial; after 
which he received from Mr. Blandford an order on the 
warehouse to return the equipment; that a reasonable fee 
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for the service of getting the property back would jbe around 
$250 or $300. 

On cross examination he testified that Mr. Rov^ 
under the impression that if his clients were acq 1 
property would be returned and, no condemnatior 
ings instituted. Whereupon the plaintiff rested. 


r left him 
bitted the 
proceed- 


Dr. James L. Young, being called as a witness for the 
defendant, and after being qualified as an experl chemist, 
testified as follows: that he is a chemist in the bureau of 
Internal Revenue; that on August 30, 1932, he we{it to 416- 
10th Street, with other officers; that Lieutenant Little, Mr. 
William Blandford, were there at the time; that Mjr. Bland- 
ford was there the greater part of the time within! the view 
of the witness; that at approximately 12:30 on August 30, 
1932, he entered the Hammel establishment anc| that at 
that time there were two glasses of beverage setting on the 
counter; that as near as he can remember, Mr. ^landford 
was standing where the spigots are in the center of| the bar; 

Q. Just tell in detail your recollection of what you did or 
what you saw, heard or observed from the time yob entered 
those premises until you left? j 

i 

Mr. Schwartz: The question is pretty general buf I don’t 
object to it on that ground. I assume that his testimony 
is to be directed towards showing probable cause for 
seizure. 

i 

47 Mr. Fihelly: It is going to be directed to showing 
alcoholic content, if that is what you mean. 

Mr. Schwartz: And I take it as a basis for that probable 
cause for seizure. I want to renew my objections upon that 
ground. j 

The Court: The objection will be overruled and a]a excep¬ 
tion noted. 

Mr. Schwartz: And so that I will not have to interrupt, I 
will have an exception, as I understand it, to thaf: entire 
line of examination. 

The Court: Yes. 

That Mr. Blandford took a glass of beverage offj a tray 
that a waiter had and handed it to him; that both Mj\ Ham¬ 
mel and Mr. Kopel were there at the time; that he jwent to 
the spigot of the bar and withdrew a sample from the cen¬ 
ter spigot and then went over to the table in the tear of 
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the front room with the two samples, set them on the table 
and opened up the instrument which he had and which is 
known as an Ebuilliometer; and there ran a test on those 
two samples; that this test took about ten minutes for each 
sample; that the sample taken off the tray ran 2.03% of 
alcohol by volume; that the sample taken from the center 
spigot it ran 5.61%; that he made three other tests at that 
time and they all showed less than one-half of one per cent 
of alcohol by volume; that he thinks these last samples 
were taken in the basement; that they were brought to him 
and he does not know just where they were taken from; 
that Mr. Blandford handed him a sample, Hammel being 
present at the time right at the table, which he, Blandford, 
said he obtained from a barrel in the cellar; that the wit¬ 
ness made an analysis of this sample right at that time 
and it was the same as the other tests; that this sample 
tested 5.54% of alcohol by volume; that he stated the re¬ 
sults of his tests in the presence of Lieutenant Little, 
Mr. Blandford and Mr. Hammel and some other 
48 gentlemen; that these same samples were taken by 
him, to the laboratory and they were there re-tested 
by the pyehnometer method; that the first test, the Ebuillio¬ 
meter test, depends upon the difference between the boiling 
point of mixtures of alcohol and water and that the second 
test, the pyehnometer, depends upon the difference in 
weight; that both tests showed exactly the same result; 
that one of the men of the raiding party, Mr. Schleicliert, 
turned over eleven samples to him on the 31st day of 
August; that he tested them all; (Of the 11 samples, 5 were 
in duplicate and one was mash); that three of the samples 
showed more than one-half of one per cent of alcohol by 
volume, two of them tested 5.53, and the third tested 6.44; 
that the last sample tested on the premises, the one running 
6.44, was a sample of beer mash and it was in an active state 
of fermentation and the last sample of the 11 just testified 
to was also beer mash in active state of fermentation; that 
fermentation is caused by the action of the yeast on fer¬ 
mentable sugar; that if you have a 50 gallon barrel and 
pour a certain quantity of alleged draught near beer into 
it and pour on that a certain quantity of Pabst Blue Ribbon 
Malt about August 30th, in mid-summer, you would bring 

about fermentation and increased alcoholic content bv 

* 

allowing these ingredients to remain together for 3 or 4 
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days, that judging from the looks of the samples 1 , there had 
been additional yeast added to them; they had qrjite a little 
yeast at the bottom; that there was sugar in tho^e samples 
and yeast was added; that up until the time he left Ham¬ 
mers nothing was removed from the premises or moved 
or molested; that he left the premises at about a quarter 
to two. That he was given a wine sample to tesf;; that he 
distilled said wine and tested it with the usual PyOhnometer 
method and it showed 9.25% of alcohol by volume; that it 
was straight wine; that the cooking wines are medi- 
49 cated or modified with the addition of salt (or a very 
high percentage of sugar, ofter around j 60% of 
sugar; that this wine was not in that category at] all; that 
the samples given to him on August 31st, the dalv follow¬ 
ing the raid, were all labeled and wax sealed and tjiat every 
other sample, if he remembers correctly, had beenjpoisoned 
by the addition of bi-chloride of mercury; the reason for 
this being to render the yeast inert, stop fermentation; 
that heat or hot weather makes faster the fermentation; 
that the samples tested were fit for beverage purposes. 
The witness further testified that Mr. Blandford stated, in 
the presence of Hammel, the plaintiff, that if this beer was 
over the legal limit which was one-half of one per cent of al¬ 
cohol by volume; lie was going to have to move everything 
out of the place. j 

On cross-examination, the witness Young testified sub¬ 
stantially as follows: that malt itself is a fermentable prod¬ 
uct; Pabst Blue Ribbon Malt contains sugar and thfs added 
to near beer would bring about fermentation; tljat near 
beer has already been fermented out and that the Addition 
of malt extract would have evervthing to do with ferment- 
ing the near beer; that malt extract added to near beer in¬ 
creases fermentable sugar content in the beer itself and 
then renders it as a beer mash and if exposed to jthe air, 
even without the addition of yeast, the wild yeast in the air 
will cause fermentation; that near beer will not ferment 
if exposed to the air without the addition of malt I extract 
or fermentable sugar; that he is familiar with the Analysis 
of Pabst Blue Ribbon Malt and that it contains su^ar and 


if added to near beer and exposed to the air in August, 
would bring on fermentation without the addition of yeast, 
in about 72 hours. This is experimental fact; thatjhe had 
testified in Police Court that no active fermentation, that 
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is, the type that was going on in this mash given him, 
would take place without the addition of yeast; that 

50 yeast would always have to be present in order to 
have any fermentation; that the sample taken out 

of the center faucet was quite cloudy; that it hardly had 
time to settle because he took it right over and put it in the 
machine to test it; that in the bottles given to him, especially 
in the beer mash, there was a heavy sediment in the bottom 
and the liquid was cloudy; that those samples that tested 
less than one-half of one per cent were practically clear. 

Roy E. Blick was then called as a witness on behalf of 
the defendant and testified as follows: that he has been a 
member of the Metropolitan Police Department since April, 
1932, attached to the Vice Squad and that in May, 1932, 
he was also appointed a Federal Prohibition Agent. That 
the instructions as to his conduct during the raid on 416 
10th Street were received from Lieut. Little, Mr. 
Blandford and all other members of the raiding squad being 
present at the time and given the same instructions; that 
they went to the premises about 1 or 1:30 P. M., but that 
he does not recall the exact time. That the door was open 
and that he and the other officers went into the premises, 
Mr. Blandford being with them and that Officer Schleichert 
and Agent Grav and himself immediatelv went to the rear 
and into the cellar as thev had been instructed. That in 
the basement he saw what looked like an ice box, having 
been built in thq basement and partitioned off and on one 
side there were three or four cakes of ice on a shelf and on 
the other side three kegs of beer on tap with tubes going 
up through the 'syall. On the other side was a fifty-two gal¬ 
lon barrel with top knocked out, and it was working in a 
foam, the mash rolling all over the floor and the barrel. 
Louis J. Hammel came down stairs and in reply to a ques¬ 
tion bv the witness stated “This is near beer that I am 
putting sugar aqd malt in because some of my customers 
don’t like the bitter taste of near beer”. That Louis J. 
Hammel then went out and showed them a crocious bag 
which contained twenty-four cans of malt and said 

51 “This is the stuff I put in there”. That on the out¬ 
side of this room he saw two packages of Franklin 

Cane Sugar. That in the next compartment were three 
barrels of beer on tap, the center barrel having an Abner 
Drury label and that on touching same hand was covered 
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with shellac. On a work bench there was a can of shellac 
one-fourth full, a paint brush and a number <()f unused 
Abner Drury labels. That he did not see any t^x or rev¬ 
enue stamps on any of these barrels. The witness was 
here shown a photograph and, indicating, stated that foam 
was coming down and running over onto the flo'or. That 
he and Mr. Hammel had their conversation standing right 
at this barrel, and that this is the same barrel' he ques¬ 
tioned Hammel about and to which Hammel’s rpplies re¬ 
lated. That the barrel contained fiftv-two galloiis of bev- 
erage, being filled up completely. That about ten or twelve 
feet outside of the room where they were standing, he saw 
malt and sugar; that a picture shown him depicts three 
barrels in a hook-up and that the middle barreli was the 
one to which the fresh label had been applied; | that the 
label was on the bung. That a sample of the mash was 
taken by Officer Schliechert in a half gallon jar, from the 
fifty-two gallon barrel and that same was in an active state 
of fermentation; that he and the other officers had received 
instructions not to touch anvthing until the analysis had 
been completed and that he and the other agents with him 
followed these instructions. That no article was removed 
until the report had been made as to the alcoholic content; 
that he believes it was Lieutenant Little who came down 
and said to take out the middle barrel and keep it separate 
as that was the one which contained the real beer or high 
test beer; that he followed the instructions givep him as 
to the middle keg, it being the one to which the fresh label 
had been applied; that on the day of the raid he sa^jv Prohi¬ 
bition Agens Sarratt and Beckett in the restaurant 
52 at the time of the raid sitting at a table, each one 

• • ^ m ' \ 

having a mug or stein in his possession as he passed 
the table. f 

Walter H. Schultz, a Deputy Collector of Internal Reve¬ 
nue, testified on behalf of the defendant as follows: that 
he has been connected with Federal Prohibition enforce¬ 
ment since 1925; that on August 30, 1932, the da^ of the 
raid, he was a Special Agent for the Bureau of Prohibition ; 
that he was acquainted with Lieutenant George M r Little, 
having known him since he began working for the Federal 
Government; that he also knew William R. Blandf^rd, De¬ 
puty Prohibition Administrator, now deceased; fhat he 
saw both of these men at the office of the United States 

i 
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Commissioner on the day of the raid, together with a num¬ 
ber of other agents and officers; that he received instruc¬ 
tions from Mr.! Blandford as to his conduct during the raid. 
That at 12:30 P. M., the time designated for the raid, he 
walked into Hammers Buffet, together with Deputy Pro¬ 
hibition Administrator Blandford and Lieutenant Little 
and the other members of the raiding squad; that he saw 
Investigators Sarratt and Beckett in the place when he 
entered; that Lieutenant Little walked over and spoke to 
Mr. Kopel and a few minutes later returned with Mr. Louis 
Hammel, at which time Mr. Blandford was standing at the 
rear of the bar; that at this time another Investigator came 
in accompanied by Dr. Young, the chemist; that Louis Ham¬ 
mel was right there walking around the tables at the time 
the analvses were being made. That he was informed that 
high test beer had been found among the samples analyzed 
by the chemist, by noting the notes made by the chemist 
and that anv one else nearby could have read these notes 
as they were put down. That the fifty-gallon barrel was 
fermenting, bubbling gas escaping from it. (In addition 
to the above, his other testimony is corroborative of Offi¬ 
cer Roy E. Blick.) 

George J. Gray, a clerk in the Bureau of Internal Reve¬ 
nue, formerly i a Federal Prohibition Investigator, and 
Rudolph Schleiehert, former police officer testified on be¬ 
half of the defendant and corroborated the testi- 
33 monv of Rov E. Blick and Waller II. Schultz and 
further that they each are quite positive that Louis 
Hammel said that he had been adding both sugar and malt 
to the contents of the fiftv-gallon barrel. 

Charles Williams, upon being called as a witness on be¬ 
half of the defendant, testified substantially as follows; 
that upon August 30, 1932, he was Warehouse Custodian of 
the Bureau of Prohibition, Department of Justice, and that 
he has since retired; and that said Blandford was his supe¬ 
rior officer: that lie personally destroyed the fifty-gallon 
barrel of mash by pouring kerosine oil on it. 

Robert Sloan Nash, being called as a witness for the de¬ 
fendant testified as follows: that he is Manager for the 
Metropolitan Warehouse Company, having been so con¬ 
nected for about twelve years; that his company has a con- 
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tract for storage purposes with the United States Govern¬ 
ment; that said contract also included the removal of goods 
from places from which they are taken and tli^t his men 
are all trained for that purpose; that on Augusf; 30, 1932, 
he sent Mr. Plant and four other men to 416-lC|th Street, 
about 1:45 P. M. on that date to remove the fixtures from 
there, and they were stored in the Metropolitan Warehouse, 
until the early part of October, 1932, when Mr. Hammel and 
Mr. Kopel called at the warehouse with a letter jfrom Mr. 
Blandford authorizing the delivery of the goodsj; the au¬ 
thorization stating that Hammel was to pay all the charges 
due the Warehouse before delivery; that Hammjel said it 
was agreeable to him to pay the charges but that jhe would 
like an opportunity of first seeing the goods; thajt he per¬ 
sonally went with Mr. Hammel and Mr. Kopel tc[ the sec¬ 
ond floor where the goods were stored and they had an 
opportunity of seeing the goods as they were pilecf into the 
Warehouse; that shortly thereafter Mr. Hammel stated he 
could not remain but that he would leave Mr. Kopel to sign 
for the goods when he found everything was in correct 
order; that Mr. Hammel left shortly thereafter, after 
54 having paid the bill; that Mr. Kopel was at tljie Ware¬ 
house at the time the United States Storage Com¬ 
pany trucks came for the merchandise; that he \v|as right 
there on the spot during the whole handling of the goods; 
that when evervthing was in evidence and delivered to the 
trucks, he asked Kopel to sign the receipt and h<|> signed 
Mr. Hammel’s name by his own name, at the request of the 
witness; that neither Hammel or Kopel made any complaint 
of any kind to his knowledge, with respect to the condition 
of the goods; that the Metropolitan Warehouse is well 
lighted, open on all four sides and equipped with electric 
lights; that the receipt was signed after the last delivery 
to the trucks was loaded. I 


George M. Little, Lieutenant in the Metropolitan Police 
Department, and the witness for and in his own behalf, 
testified as follows: that he has been a member of the Met¬ 
ropolitan Police Department for twenty-seven years; that 
on August 30, 1932 he was a Lieutenant in the Department 


and was also a Federal Prohibition Agent; that on jAugust 
30, 1932, he was with Deputy Prohibition Adminijstrator 


Blandford at the office of the United States Commispioner; 
that some time prior to August 30,1932, Prohibition Agents 
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Surratt and Beckett who were known to the witness, had 
been conducting what is known as an under-cover investi¬ 
gation at Hammers restaurant and that from time to time 
the witness received reports of this investigation; that as a 
result of the affidavits received from Agents Surratt and 
Beckett, he, in turn, made an affidavit in connection with 
the search warrant, before the United States Commissioner; 
that the United States Commissioner gave him a search 
warrant based on the affidavits of Sarratt and Beckett, to 
make a rain on premises 416-10th Street, X. W., Washing¬ 
ton, D. C.; there was also present with him in the United 
States Commissioner’s office on this day, August 30, 1932, 
Officers Schleichert, Blick, Williams and Bauer, Reve- 
55 nue Agents Gray and Droney and Special Investiga¬ 
tor Schultz; that at about 12:30 of this day, the wit¬ 
ness and the other Officers entered premises 416-10th Street, 
known as Hammers restaurant; that as the witness entered 
the premises, Mr. Holman and Frank were behind the bar 
at the spigots; Mr. Kopel was standing facing the wall, 
making a sandwich; that he approached Kopel and asked 
whether he was Mr. Hammel; that Kopel replied “Xo, Mr. 
Hammel is in the kitchen”. That he then went into the 
kitchen and saw Hammel and told him that he had a search 
warrant for the premises and that the gentleman standing 
alongside of him was Mr. William R. Blandford, Deputy 
Prohibition Administrator; that shortlv thereafter the 
chemist, Dr. Young, and Investigator Dinges came in. Dr. 
Young set up his apparatus for testing beer, several sam¬ 
ples were given to him and he tested them; that while the 
test was going on, Mr. Blandford made the remark that if 
the beer proved to be high power beer, he was going to take 
all the fixtures out of the premises; that a little later the 
chemist advised that the beer was running rather high in 
alcoholic content; the first sample running 2.93%, the next 
sample running 5%. That he gave his Officers specific in¬ 
structions not to molest anvthing until the chemical analv- 
sis had been completed; that immediately upon finding that 
the beer tested high, he went to the basement and gave the 
men instructions to take samples and seize the kegs, beer, 
and equipment in the basement; that after he had executed 
that sea-ch warrant he had absolutely nothing to do with 
the removal and gave no instructions regarding same; that 
Mr. Hammel went down to the basement with him and that 
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lie and Hammel had a conversation relative to :he 52 gal¬ 
lon barrel that was setting there with foam on top of it; 
that he asked Hammel what it contained and Hammel re¬ 
plied that it contained near beer to which he jiad added 
malt and sugar, to kill the bitter taste of the hear beer; 

that the foam shown on the barrel in the pjicture was 
56 like that which he saw; that he docs not retail seeing 
any sugar but there were twenty-four can^ of Pabst 
Blue Ribbon Malt; that he talked quite frequently with Mr. 
Hammel and also Mr. Kopel; that Mr. Hammel told him 
that if the fixtures were taken out, it would meat} a loss to 
him, Hammel, Mr. Kopel and some other party to the ex¬ 
tent of about $15,000 or $16,000; that the Mr. Hummel he 
refers to is the plaintiff, Louis J. Hammel; that it took the 
chemist approximately 45 minutes to make his tests; that 
he saw the glass container containing a small quantity of 
wine, on the first floor of the premises; that he gave a copy 
of the search warrant to the plaintiff and that he imade his 
return on the back thereof; that he did not personally re¬ 
move any articles out of premises 416-10th Street on Au¬ 
gust 30, 1932. | 

Cross-examination: j 

That he was in command when the search warrant for in¬ 
toxicating liquors was executed and that after this was 
done, he had completed his duty. That he remained on the 
premises with Mr. Blandford until everybody h^d gone. 
That he and Blandford left at approximately 8:^5 P. M. 
That to his knowledge Mr. Blandford had not left t^ie prem¬ 
ises at any time until they both departed at 8:15 P. M. 
That at the time of the raid, the four arrests had bleen con¬ 
summated around 2 P. M. 

i 

j 

Redirect examination: j 

That those arrested were Louis J. Hammel, Harry G-. 
Kopel, a man by the name of Holman and a man! by the 
name of Frank; that they were charged with illegal!posses¬ 
sion of intoxication liquors and beer, and maintaining a nui¬ 
sance at 416- 10th Street; that the arrests were macfe after 
the tests had been finished. J 

I 

Thereupon the defendant rested and the following pro¬ 
ceedings were had in rebuttal. ! 

^ i 
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The plaintiff offered in evidence the stipulation hied in 
this cause on March 21st, 1933 and the same was re- 

57 ceived in evidence by the Court and read to the jury. 
(The said stipulation appears elsewhere in the tran¬ 
script and for this reason, it is not reproduced here.) 

Louis J. Hamm el, recalled in rebuttal on his own behalf, 
on direct examination, testified as follows: The only fresh 
labels that were on the barrels were put on by the Brewery, 
and that he never at any time put on new labels with the aid 
of shellac; that the shellac found was just ordinary shellac 
and that he had occasion to use it frequently; that it would 
dry in from twenty minutes to half an hour; that he used 
none of it upon the day of the raid. That he kept the malt 
on the outside in the cellar and the sugar was kept in the 
kitchen; that lie kept Pabst Blue Ribbon Ribbon Malt in an 
adjoining room in the cellar, which is one large room; that 
he did not state to Lieutenant Little at anv time on the dav 

m * 

of the raid, that he, Mr. Kopel and Mr. Frank had invested 
in that business $15,000 or $16,000 which they stood to lose 
as the result of the seizure and removal of the equipment; 
that, Frank, at the time of the raid, was a counter man; that 
he had just been working there approximately two months; 
that Frank’s salary was $25.00 a week and that he had no 
interest in the business; that on the day of the raid, after 
the arrival of the Officers, he went into the cellar but once 
and that was with Lieut. Little; that he was then asked bv 
one of the agents as to what were the contents of that large 
barrel, and that he answered what the contents were; that 
he had no other conversation down in the cellar; that the 
room referred to was always very cool in temperature; that 
the wine was found upstairs on the second floor and that 
Mr. Kopel lived upstairs on the second floor. 

Thereupon the defendant moved the Court to direct the 
jury to return a verdict for the defendant and after argu¬ 
ment of counsel and over the objection of the plaintiff 

58 the Court directed the jury to return a verdict in 
favor of the defendant to which action of the Court 

the plaintiff duly excepted, and thereupon the jury in 
accordance with the direction of the Court returned a ver¬ 
dict in favor of the defendant to which the defendant duly 
excepted. 

The aforegoing exceptions were each duly noted and al¬ 
lowed by the Court at the trial hereof and that the matters 
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and tilings herein set forth constitute the substance of all 
the testimony and proceedings in this case projper to be 
considered in connection with the exceptions reserved as 
aforesaid, and the plaintiff, Louis Hammel, desiring to have 
the same made a part of the record herein, in ordejr that the 
case may be reviewed on appeal, accordingly asked the 
Court to sign and seal this, his Bill of Exceptions ^ind make 
the same a part of the record for the purpose Aforesaid, 
which is accordingly done now for then this 17 day of Febru¬ 
ary, 1936. 

Bv the Court. 

ALFRED A. WHEiT, 

Chief Justice. 

Approved: 

ALFRED M. SCHWARTZ, I 

Attorney for Plaintiff. j 

J. J. WILSON, | 

Attorney for Defendant, | 

Asst. U. S. Atty., D. C. j 
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IN THE 

Uniteti States Court of appeals! 

FOR THE DISTRICT OF COLUMBIA! 
January Term, 1936 


No. 6648 


Louis J. Hammel, Appellant , 

v. 

George M. Little, Appellee. 


i 

BRIEF ON BEHALF OF APPELLANT! 

i 


STATEMENT OF CASE 
The Pleadings 

This is an appeal by Louis J. Hammel, plaintiff be¬ 
low, from a judgment upon a verdict directed tjy the 
trial court in favor of George M. Little, defendant 
below. 

The parties will be referred to as they were desig¬ 
nated below. 
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The declaration charged the defendants, William 
M. Blandford, who died shortly before the case was 
reached for trial (R. p. 21) and George M. Little, with 
trespass to personal property consisting of furnish¬ 
ings and equipment worth about $16,000.00, used in 
conducting a restaurant business at 416 Tenth Street. 
Northwest, in the District of Columbia, owned and 
possessed by the plaintiff, in that the same were seized, 
taken possession of, and carried away by the defend¬ 
ants, who withheld possession thereof from the plain¬ 
tiff from August 30,1932 to October 10, 1932 when they 
were returned. (R. pp. 2, 3) 

The defendants filed a joint plea (R. pp. 3-18) which 
set out in great detail the facts upon which they relied 
for their defense. In their plea they admitted that 
they took and carried away on August 30, 1932, the 
property as alleged by the plaintiff and that the prop¬ 
erty so taken bv them was returned bv the defendants 

• * 

at the request of the plaintiff on October 7, 1932. 

The plea sought to justify the seizure and detention 
for the period alleged. It asserted that the defendants, 
Little and Blandford, as prohibition agent (R. p. 4) 
and deputy prohibition administrator for the District 
of Columbia (R. p. 10) respectively, were “vested with 
the power and authority to make all lawful seizures of 
all non-tax paid intoxicating liquors and all raw ma¬ 
terials intended to be manufactured into such liquors, 
possessed for the purpose of being sold or removed in 
fraud of the Internal Revenue Laws of the United 
States, or with design to avoid the payment of taxes 
imposed thereon”, (R. p. 12), and also to seize “all the 
tools, implements, instruments and personal property 
then and there located and found in the said premises, 
wherein said intoxicating liquors * * * were found as 
aforesaid” (R. p. 13); that on August 29, 1932, the 
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defendant Little, acting upon information which he be¬ 
lieved, furnished him by two federal prohibition in¬ 
vestigators, that they had purchased at the plaintiff’s 
restaurant at 416 Tenth Street, beer fit for beyerage 
purposes containing more than one-half of one per 
centum of alcohol by volume, procured a searcjh war¬ 
rant to enter and search the premises known ad Ham- 
mel’s Buffet at 416 Tenth Street, Northwest, jind to 
seize and to take into his possession all intoxicating 
liquor found therein (R. pp. 7-9). (The search war¬ 
rant did not authorize the seizure of any property 
other than intoxicating liquor.) 

It was alleged further in the plea that the defendant 
Little, aided bv the defendant Blandford and other 
federal prohibition agents, executed the search warrant 
on August 30, 1932 by entering the premises, 416|Tenth 
Street, Northwest; that they found the premised were 
being used and operated as a place where intoxicating 
liquors were being manufactured, sold and kdpt in 
violation of the National Prohibition Act, and that 
they found and seized quantities of beer anc. beer 
mash, containing more than one-half of one per cbntum 
of alcohol by volume (R. p. 11) and arrested the [plain¬ 
tiff, Louis J. Hammel, and Harry G. Kopel, Qeorge 
Hohman and Joseph Frank; that the beer andSmash 
were non-tax paid and were possessed for the purpose 
of being sold and removed in fraud of the internal 
revenue laws and with design to avoid the payment of 
taxes thereon (R. p. 12); that the defendant Blandford 
called upon the defendant Little and the other internal 
revenue agents to assist him, and to seize as forfeited 
to the United States, all tools, implements, instruments 
and personal property found in the premises 416 Tenth 
Street wherein the intoxicating liquors and raw ma¬ 
terials had been found (R. p. 13); that the defendants 
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thereupon took possession of and seized the property 
(R. p. 13) described in the declaration (R. p. 18), and 
removed it to a warehouse where it was kept until 
about October 7, 1932, when it was returned to the 
plain tiff. (R. p. 17) 

No mention was made by the defendants in their plea 
that in the Criminal proceedings, which followed the 
arrest of Louis Hammel and his employees, they were 
exonerated by a jury who found them not guilty. To 
complete the record after the filing of the plea by the 
defendants, a stipulation was entered into between 
them and the plaintiff by which it was agreed that 
certain facts, not alleged in the declaration or plea, 
were to be considered by the court, if pertinent, both 
upon the determination of the issues of law raised by 
the plaintiff's demurrer to the plea filed by the defend¬ 
ants and in all subsequent proceedings in the cause 
equally as though the same were duly pleaded. (R. p. 
19, 20) 

These facts were that a criminal information was 
filed bv the United States under the National Prohibi- 
tion Act against the plaintiff below, Louis Hammel, 
Harry G. Kopel, George Hohman and Joseph Frank, 
in the Police Court of the District of Columbia, in 
which thev were charged in one count with the unlaw- 
ful possession on August 30, 1932 of intoxicating liquor 
and in the second count with the unlawful maintenance 
of a common nuisance under the National Prohibition 
Act, from July 1, 1932 to the date of the filing of the 
information,,in premises 416 Tenth Street, Northwest, 
in that said premises were maintained as a place where 
intoxicating liquor was unlawfully manufactured, kept 
and possessed, and that on October 4, 1932, after trial 
in the Police Court, all of the above defendants were 
found “not guilty’' upon each count. 



It was further stipulated that no libel, information 
nor other proceeding* for the forfeiture of the personal 
property seized was at anytime begun or filed by the 
United States. 

A demurrer was filed by the plaintiff to defendants’ 
plea upon the ground that the trespass alleged was not 
justified by the showing in the plea that there was prob¬ 
able cause for the seizure unless accompanied by a 
certificate of probable cause as provided for by Sec¬ 
tion 970 of the Revised Statutes. (R. p. 19) 

The demurrer to the plea was considered by the 
court and overruled. (R. p. 21) The case was then 
calendared for trial and in due course it came qn for 
trial before the Honorable Chief Justice Wheat.! 


The Evidence at the Trial 

The plaintiff moved his restaurant business in April, 
1931 to his location at 416 Tenth Street, Northwest, 
at which time he bought practically all new equipment 
at a cost with installation of between $10,000.00 and 


$12,000.00, and that its value at the time of its seizure 
was about that amount; it had not depreciated more 
than seven or eight per cent. All of his equipment was 
in perfect condition. 

Shortly after noon on August 30, 1932 he sa(w the 
defendant, George M. Little, who approached him and 
informed him that he had a warrant to search the 


premises. Mr. Little was accompanied by eight <j>r ten 
men. He did not see Mr. Blandford until later* pos¬ 
sibly one or two o’clock when probably one-third qf the 
fixtures had been removed. The place was searched 
from top to bottom and Mr. Little told him that he was 
going to 44 clean him out.” Mr. Hammel aske<|l Mr. 
Little what he meant and Mr. Little replied, Hi am 
going to leave you just the four walls.” It took six 
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or seven hours to remove the fixtures, it being some 
time between six and eight o'clock when the moving 
had been completed. To move the large, hotel size 
refrigerator, 2 x 4’s and crowbars were used and 

i 

placed against the bottom of the case and that in 
doing this, he saw them break off some of the porcelain 
on the refrigerator and that they also broke the door 
jamb in moving it out of the kitchen. Xo articles were 
missing when the plaintiff later obtained possession of 
his equipment, but the tobacco and cigars, worth be¬ 
tween $100.00 and $200.00 were dried out and unsale¬ 
able and the furnishings and furniture were all marred 
and scratched when thev were returned and that dur- 
ing the period that he was without possession of the 
equipment, he could not operate his business and was 
closed until the 10th day of October, 1932. Evidence 
was also given of the considerable expense to which 
the plaintiff was put in re-installing his equipment and 
his loss by reason of being closed from August 30, 
1932 to October 10, 1932. After he re-opened, it was 
not until the spring of 1933 that there was a resump¬ 
tion of the nprmal business. His net profit for Sep¬ 
tember, 1931 was $1,059.81. The plaintiff sent Mr. 
Kopel to the Metropolitan Warehouse to get his prop¬ 
erty back and that he only went there later to pay the 
bill. 

On cross-examination of the plaintiff by counsel for 
the defendant; Little, the following occured. (R. p. 
30): 

Q. Did you pay any revenue taxes on any of the 
alcoholic beverages which were in the premises on 
the particular dav we are concerned with, August 
30, 1932? 1 

Mr. Schwartz: I object to that question upon 
two grounds: one, that is not pertinent to my direct 


examination. The second ground is that if t 
pose is to show that there were possessed o 
premises intoxicating liquors, that issue is 


ie pur- 
ll these 
res ad- 


judicata under the ruling in the case in the Su¬ 
preme Court of the United States of Coffey v. 
United States in which it was held that the ac¬ 


quittal of the defendant was res adjudicata on 
whether or not the defendant had intoxicating 
liquors upon his premises. 

The Court: On cross-examination does it not 
have some bearing upon the credibility pi the 
witness ? 

Mr. Fihelly: It goes not only to credibility but 
to the question of bias against Lieutenant Little. 

The Court: I will overrule your objection. 

Mr. Schwartz: Your honor will allow pie an 
exception. 

Witness: I paid no taxes. 


Thereupon counsel for the defendant was permitted, 
over the objection and exception of the plaintiff, j(R. p. 
31) to interrogate the plaintiff concerning the |nanu- 
facture and possession of alleged beer and he testified 
that he did not manufacture or brew any beer or any 
alcoholic beverages from the time he started in busi¬ 
ness until August 30, 1932, (R. p. 30) that from his 
knowledge the beer which was sold in his establishment 
did not contain over one-half of one per cent of ajlcohol 
(R. p. 31) and that he knew the beer that he sold was 
near beer because that was what he had purchased 
from the Abner Drury Company. The near be^r was 
stored in an ice box and barrel and to it was added malt 
syrup to sweeten the taste of the beer but no sugfir be¬ 
cause he thought if he put sugar in the barrel it 'Jvould 


cause fermentation and give it a higher alcoholic con¬ 
tent. The near beer to which had been added the pyrup 
was permitted to stand for three or four days before 
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it was served to his patrons. (R. p. 31) The front 
door of his restaurant was kept open as it was a public 
place and he was doing business on August 30, 1932. 
(R. p. 32) i Mr. Little handed the plaintiff a copy of 
the search warrant. (R. p. 33) 

When Mr. Kopel signed the receipt at the ware¬ 
house for the return of the equipment on October 7, 
1932, lie was afforded no opportunity to inspect the 
equipment. 

Dr. James L. Young, an expert chemist in the em¬ 
ploy of the Bureau of Internal Revenue testified on 
behalf of the defendant that about 12:30 in the after¬ 
noon of August 30, 1932 he went to Hammers restau¬ 
rant with the defendant Little, Mr. Blandford and 
other internal revenue agents. (R. p. 39) 

Over the objection and exception of the plaintiff 
upon the ground that testimony tending to show the 
alcoholic content of the beer sold by Mr. Hammel was 
immaterial and inadmissible because probable cause of 
seizure was not a defense, the court permitted Dr. 
Young to testify that he made analysis of samples of 
the beer found in the plaintiff’s restaurant and their 
alcoholic content varied from 2.93% to 6.44% alcohol 
by volume. (R. pp. 39, 40) 

The arrests of the plaintiff, Harry G. Kopel, George 
Holiman and Joseph Frank were made about two P. M. 
after the tests were made by the chemist, and that the 
defendant and Mr. Blandford did not leave the prem¬ 
ises until 8:15 P. M. (R. p. 47) The defendant Little 
gave instructions to his officers not to molest anything 
until after the chemical analysis has been completed. 
(R. p. 46) 

After the defendant rested his case the plaintiff of¬ 
fered and the court received in evidence the stipulation 
filed March 21, 1933, showing the acquittal of the de- 
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fendants and that no libel or forfeiture proceedings 
were ever instituted by the United States against the 
property seized by the defendant. (R. pp. 48, 19, 20) 

After both sides had closed, the defendant moved the 
court to direct the jury to return a verdict in f^vor of 
the defendant, which motion over the objection and 
exception of the plaintiff, the court granted, ajid the 
jury by direction of the court returned a verdict for 
the defendant to which the defendant also excepted, 
and from the judgment entered thereon, this hppeal 
was taken. (R. p. 48) 

ASSIGNMENTS OF ERROR 

The assignments of error are to the following rul¬ 
ings of the lower court. (R. p. 23): 

1. In overruling the demurrer of the plaintiff 
to the defendant’s plea. 

2. In admitting in evidence testimony oVjer the 
objection of the plaintiff tending to show that in¬ 
toxicating liquors were possessed on the premises. 

3. In admitting in evidence testimonv over the 
objection of the plaintiff tending to show reason¬ 
able cause for the seizure complained of in the de¬ 
claration. 

4. In holding that probable or reasonable cause 
or seizure without a certificate thereof as provided 
by statute (Section 970 Revised Statutes), exempts 
the defendant from liability. 

5. In directing the jury to return a verdict for 
the defendant. 

The consideration of the above assignments of error 
embrace only one question of law. Can the plaintiff 
recover for the seizure and detention of personaljprop- 
ertv as forfeited to the United States for violation of 
the revenue laws when the property so seized is jnever 
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proceeded against by the filing by the United States of 
forfeiture proceedings, but is returned after the owner 
of the property in a criminal prosecution has been 
found not guilty of the charge of which, had he been 
guilty, taxe^ would have been lawfully imposed and 
the property subject to forfeiture? Stated otherwise, 
is probable cause for seizure a defense to an action of 
trespass in the absence of a certificate thereof as pro¬ 
vided by Section 970 of the Revised Statutes? 

ARGUMENT 

The search warrant (R. pp. 8, 9) did not authorize 
the seizure of any property within the designated 
premises except intoxicating liquor containing one- 
half of one per cent or more of alcohol by volume and 
fit for beverage purposes. The seizure of the property 
described ini the declaration was not made upon any 
warrant or process nor before or following said seizure 
were any proceedings against said property, ever in¬ 
stituted. 

It is contended by the plaintiff that a trespass was 
committed by the defendant when without legal process 
he participated in the taking and carrying away of the 
property of the plaintiff unless he was protected by 
some valid statutory enactment and that probable or 
reasonable cause for seizure is no defense in a suit for 
damages unless so provided for by statute. 

Section 3453 of the Revised Statutes (Sec. 1185, Title 
26, U. S. C. A.) provides as follows: 

“All goods, wares, merchandise, articles, or ob¬ 
jects, on which taxes are imposed, which shall be 
found in the possession, or custody, or within the 
control of any person, for the purpose of being 
sold or removed by him in fraud of the internal 
revenue laws, or with design to avoid payment of 
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said taxes, may be seized by the collector or deputy 
collector of the proper district, or by such! other 
collector or deputy collector as may be specially 
authorized by the Commissioner for that purpose, 
and shall be forfeited to the United States.! 

“All raw materials found in the possession of 
any person intending to manufacture the same 
into articles of a kind subject to tax for the pur¬ 
pose of fraudulently selling such manufactured 
articles or with design to evade the payment of 
said tax; and all tools, implements, instruments, 
and personal property whatsoever, in the plJice or 
building, or within any yard or inclosure Where 
such articles or raw materials are found, mak) also 
be seized by any collect or or deputy collector as { 
aforesaid , and shall be forfeited as aforesaid, The 
proceedings to enforce such forfeitures shill be 
in the nature of a proceeding in rem in the district 
court of the United States for the district yhere 
such seizure is made/’ 

It is to be observed at the very outset that the seizure 
provided for by the above section may only be ma'de by 
a collector or deputy collector of internal revenue of 
the proper district or by such other collector or deputy 
collector as may be specially authorized by the Com¬ 
missioner of Internal Revenue, and that the section 
also contemplates court proceedings to enforci the 
forfeiture. 

Unless the defendant Little, or Mr. Blandford by 
whom he was commanded to make the seizure, (jR. p. 
13) possessed the authority of a collector or deputy 
collector of the Internal Revenue for the District of 
Columbia their effort to usurp the province of either 
officials would afford them no protection for their jtres- 
pass. j 

It would seem, however, that the Prohibition Reor¬ 
ganization Act of 1930 (46 Stat. 427) vested projhibi- 
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tion agents or a deputy prohibition administrator with 
the powers, authority and protection of collectors or 
deputy collectors of internal revenue. 

Section 104 of Chapter 5 of the Reorganization Act 
of 1930, Title 27, U. S. C. A., conferred upon the Attor¬ 
ney General of the United States certain powers, au¬ 
thorities and duties, among other things, as follows: 

“104. , Duties imposed on attorney general, 
(a) The following duties are imposed upon the At¬ 
torney General: 

(1) The investigation of violations of this title 
or anv other Act for the enforcement of the eight- 
eenth amendment, and violations of the internal 
revenue laws if a violation of this title or anv other 
Act for the enforcement of the eighteenth amend¬ 
ment is involved, for the purpose of enforcing the 
penal provisions of such laws. 

(2) The apprehension and prosecution of of¬ 
fenders against this title or any other Act for the 
enforcement of the eighteenth amendment, and 
offenders against the internal revenue laws if a 
violation of this title or any other Act for the en- 
forcemeat of the eighteenth amendment is in¬ 
volved. 

(3) The making of all seizures and enforcement 
of all forfeitures under this title or any other Act 
for the enforcement of the eighteenth amendment, 
or under the internal revenue laws if a violation 
of this title or any other Act for the enforcement 
of the eighteenth amendment is involved; and the 
remission or mitigation under section 2709 of 
Title 26, of any such forfeiture under the internal 
revenue laws; and ” * * *. 

(4d) The Attorney General is authorized to con¬ 
fer or impose any of the rights, privileges, protec¬ 
tion, powers, and duties conferred or bnposed 
upon him by this chapter upon any of the officers 
or employees of the Bureau of Prohibition or any 
other officer or employee of the Department of 
J ustice. ’ * 
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Pursuant to the said provisions of said Reorganiza¬ 
tion Act of 1930, the Attorney General of the United 
States, on July 1, 1930, promulgated certain orders 
under and by virtue of the provisions of said Reor¬ 
ganization Act which, so far as pertinent, arej as fol¬ 
lows : | 

i 

■ 

“ RIGHTS , PRIVILEGES , POWERS, AND DUTIES 
CONFERRED AND IMPOSED UPON THE DI¬ 
RECTOR OF PROHIBITION ! 

i 

Pursuant to the provisions of Section 2 (a) of 
the Prohibition Reorganization Act of 193Q there 
shall be appointed at the head of the Buijeau of 
Prohibition a Director of Prohibition. Under au¬ 
thority of Section 4 (d) of such Act thdre are 
hereby conferred upon the Director of Prohibi¬ 
tion subject to the general supervision and direc¬ 
tion of the Attorney General, the following rights, 
privileges, powers and duties: 

(1) The investigation of violations of tjhe Na¬ 
tional Prohibition Act, and violations of th<> inter¬ 
nal revenue laws if a violation of such Act is 
involved, for the purpose of enforcing the| penal 
provisions of such Act and laws. 

(2) The apprehension and prosecution of of¬ 
fenders against such Act, and offenders against 
the internal revenue laws if a violation of such 
Act is involved. 

(3) The making of all seizures and enforce¬ 
ment of all forfeitures under such Act, or kinder 
the internal revenue laws if a violation of such 
Act is involved. 

(4) The determination of liability for internal 

revenue taxes and penalties if a violation of the 
National Prohibition Act is involved, and ^he in¬ 
stitution of criminal proceedings before United 
States Commissioners where a violation of such 
Act is involved.” i 
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“RIGHTS, POWERS, PRIVILEGES AND DUTIES 
CONFERRED AND IMPOSED UPON THE OF¬ 
FICERS AND EMPLOYEES OF THE BU¬ 
REAU OF PROHIBITION , INCLUDING THE 
FIELD SERVICE OF THE BUREAU OF PRO¬ 
HIBITION. 

Under authority of Section 4(d) of the Prohibi¬ 
tion Reorganization Act of 1930 there are hereby 
conferred and imposed upon the officers and em¬ 
ployees of the Bureau of Prohibition, including 
agents, inspectors and other employees in the field 
service; of the Bureau of Prohibition, subject to 
the general supervision and direction of the Di¬ 
rector of Prohibition, the same rights, powers, 
privileges and duties as are herein conferred upon 
the Director of Prohibition; Provided , That the 
power to fill vacancies in the offices and positions 
will be in the Director of Prohibition as hereinbe¬ 
fore provided.” 

See also the case of Felio v. United States, 55 Fed. 
(2d) 161, 164, (C.C.A. 8), where the court, after quot¬ 
ing from the provisions of the Reorganization Act, 
made the following statement: 

“Bvithe Reorganization Act it was clearlv the 
purpose to confer upon the Attorney General and, 
by his orders, upon the officers and employees of 
the Bureau of Prohibition, power to investigate 
violations, apprehend and prosecute offenders, 
and make all seizures for the enforcement of the 
penal provisions not only of the National Prohibi¬ 
tion Act, but also of the internal revenue laws, 
provided that, in matters affecting the internal 
revenue laws, violations of the National Prohibi¬ 
tion Act, or of any other act for the enforcement 
of the Eighteenth Amendment, is coneurrentlv in- 
volved. ’ ? 

Also see Stork Restaurant ("or]), v. McCampbell, 55 
Fed. (2d) 687. 
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From the aforegoing we feel constrained toj assume 
that the defendant, as a prohibition agent possessed 
the powers, authority and protection of a collector of 
internal revenue. Nevertheless, this would not exempt 
the defendant from suit for trespass where his seizure 
did not result in forfeiture or condemnation proceed¬ 
ings unless there was secured to him after thp unsuc¬ 
cessful culmination of said proceedings (never tiled 

in this case) a certificate of reasonable cause of seizure. 

■ 

Section 970 of the Revised Statutes (Sec. 818, title 
28, U. S. C. A.) provides: 

“When, in any prosecution commenced on ac¬ 
count of the seizure of any vessel, goods, wares, or 
merchandise, made by any collector or otjher of¬ 
ficer, under any act of Congress authorizing such 
seizure, judgment is rendered for the claimant, but 
it appears to the court that there was reasonable 
cause of seizure, the court shall cause ajproper 
certificate thereof to la* entered and the claimant 
shall not, in such case, be entitled to costs, nor 
shall the person who made the seizure, Jior the 
prosecutor, be liable to suit or judgment on account 
of such suit or prosecution: Provided , That the 
vessel, goods, wares, or merchandise be, after judg¬ 
ment, forthwith returned to such claimant! or his 
agent. ” 


The above section in substantially the same fcJ 


rm has 
of the 


been on our statute books since the latter part 
eighteenth century. (Act of July 31, 1789, Sec. 36, 1 
Stat. 47 Chap. 5.) 

In the case of Gelston v. Hoyt, 3 Wheat. 246 (4 L. 
Ed. 318) in an opinion delivered by Mr. Justice Story 
it appears that the plaintiffs as the owners of a vessel 
sued the defendants, United States Collectors of Cus¬ 
toms for the District of New York, in trespass for 


i 
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seizing their vessel known as the “American Eagle.” 
The defendants filed several pleas setting out that the 
seizure was made by them because of the statute au¬ 
thorizing said seizure and requiring a forfeiture be¬ 
cause said vessel was outfitted with the intent that it 
should be employed in the service of a foreign state to 
commit hostilities upon the subjects of another state 
with which the United States were then at peace. De¬ 
murrers were sustained to the several pleas it appear¬ 
ing that forfeiture proceedings were instituted and re¬ 
sulted in the return of the vessel to the claimants. The 
court in its opinion at page 318 says: 

“Where property is seized and libelled as for¬ 
feited to the government, the sole object of the suit 
is to ascertain whether the seizure be rightful, and 
the forfeiture incurred or not. The decree of the 
court, in such case, acts upon the thing itself, and 
binds the interests of all the world, whether any 
party actually appears or not. If it is condemned, 
the title of the property is completely changed, 
and the new title acquired by the forfeiture travels 
with the thing in all its future progress. If, on the 
other hand, it is acquitted, the taint of forfeiture 
is completely removed, and cannot be reannexed 
to it. The original owner stands upon his title dis¬ 
charged of any latent claims, with which the sup¬ 
posed forfeiture may have previously infected it. 
A sentence of acquittal in rent does, therefore, 
ascertain a fact, as much as a sentence of condem¬ 
nation; it ascertains and fixes the fact that the 
property is not liable to the asserted claim of for¬ 
feiture. > It should therefore be conclusive upon 
all the world of the non-existence of the title of 
forfeiture, for the same reason that a sentence of 
condemnation is conclusive of the existence of the 
title of forfeiture. It would be strange indeed, if, 
when the forfeiture ex di recto could not be en¬ 
forced against the thing, but by an acquittal was 
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completely purged away, that indirectly tjhe for¬ 
feiture might be enforced through the seizing of¬ 
ficer; and that he should be at liberty to assert a 
title for the government, which is judicially aban¬ 
doned by, or conclusively established against, the 
government itself.” 

And again in the same opinion at page 328 the court 
savs: 

w 

“And in our judgment a still more decisive ob¬ 
jection is, that the plea attempts to draw to the 
cognizance to a state court a question of forfeiture 
under the laws of the United States, of which the 
federal courts have, bv the constitution add laws 
of the United States, an exclusive jurisdiction. For 
the reasons already mentioned, if the suit for the 
forfeiture was still pending, when the action was 
brought, that fact ought to have been pleaded in 
abatement , or as a temporary bar to such action : 
If the action was brought before proceedings in 
rem had been instituted , that fact ought to have 
been pleaded . with an allegation that the jurisdic¬ 
tion of the question of forfeiture exclusively be¬ 
longed to the District Court of the District where 
the seizure was made, which would have >een a 
plea in the nature of a plea to the jurisdiction of 
the state court: If the suit were deterjmined, 
then a condemnation, or an acquittal with a, certi¬ 
ficate of reasonable cause of seizure, ought to have 
been pleaded , as a general bar to the action. These 
are all the legal defenses ivhich the mere seizure 
could justify; and if these all failed, then the seiz¬ 
ing officer must have been deemed guilty of thd, 
trespass. The plea, then, stops short of the allega¬ 
tions which the seizing officer was bound to make 
to sustain his defense, and it attempts to put in 
isMie matter which, standing alone, no court of 
common law is competent to try. The denJurrer, 
then may well be sustained to this plea, sinlce the 
party demurring admits nothing except that is 
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well pleaded, and the plea being bad in substance, 
there is, in point of law, no confession of any for¬ 
feiture.’' (Italics ours) 

If, as the Supreme Court said in the above case, the 
only two defenses which could have been pleaded as a 
general bar to the action, are condemnation, or an 
acquittal with a certificate of reasonable cause of 
seizure, then obviously the plea, which interposed 
neither of these but attempted to show reasonable cause 
of seizure without such a certificate, was subject to 
demurrer and the demurrer filed by the plaintiff to 
the plea should have been sustained, and the defend¬ 
ant’s motion to direct a verdict should have been over¬ 
ruled. 

In the ca$e of the Apollon, 9 Wheat. 362 an action 
in trespass was brought by the master of the ship 
Apollon for damages occasioned by an asserted illegal 
seizure of the ship and cargo by the collector of cus¬ 
toms. In an opinion by Mr. Justice Story the court at 
page 372 said: 


“But before adverting to the facts urged in sup¬ 
port of the suggestion of probable cause, it may 
not be improper to consider, how far the existence 
of probable cause can be inquired into, or con¬ 
stitutes matter of defence, in a suit like the present. 
Some obscuritv arose at the argument, from not 
distinguishing between the effect of probable cause 
in cases of capture jure belli, and the effect in 
cases of municipal seizures. In respect to the 
former, no principle is better settled in the law of 
prize, than the rule that probable cause will not 
merely excuse, but even, in some cases, justify a 
capture. If there be probable cause, the captors 
are entitled, as of right, to an exemption from 
damages: and if the case be of strong and vehe¬ 
ment suspicion, or requires further proof to en- 
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title the claimant to restitution, the law of prize 
proceeds yet farther, and gives the captors their 
cost and expenses in proceeding to adjudication. 
But the case is far different in respect to municipal 
seizures. Probable cause has never been supposed 
to excuse any seizure, except where some statute 
creates and defines the exemption from damages. 
The party who seizes, seizes at his peril; if condem¬ 
nation follows, he is justified; if an acquittal, then 
he must respond in damages for the marine tort, 
unless he can shelter himself behind the projection 
of some statute. The very act under which the 
present seizure is sought to be justified, contains 
an express provision on the subject, and shows the 
clear opinion of the legislature. It declares, in 
the 89th section, ‘that when any prosecution shall 
be commenced, on account of the seizure of any 
ship or vessel, goods, etc., and judgment shall be 
given for the claimant, etc., if it shall appear to 
the court, before whom such prosecution shall be 
tried, that there was a reasonable cause of seizure, 
the said court shall cause a proper certificate, or 
entry, to be made thereof; and in such case, the 
claimant, etc., shall not be entitled to costs, nor 
shall the person who made the seizure, or the 
prosecutor, be liable to action, suit or judgment, 
on account, of such seizure or prosecution.’ j By a 
subsequent act (24th of February, 1807, eg. 74), 
the like provision is extended to all seizures ‘junder 
any act of congress authorizing such seizures.’ Tt 
is apparent, from the very language of this danse, 
that unless the certificate be obtained in the man¬ 
ner prescribed by the laic, the seizing officer is 
liable to a suit for damages. And it was adjudged 
by this Court, in the case of Gelston v. Hoyt (3 
Wheat. 246), that the denial of such certificate 
was conclusive evidence that there was no 
probable cause of seizure. No certificate was 
given upon the original libel instituted against 
the Apollon and cargo, and restitution having]been 
decreed without it, it follows, of course, that prob- 
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able cause can, in point of law, form no excuse 
against damages in this case." (Italics ours) 

Again in the case of Averill v. Smith, 17 Wallace 82, 
an action in trespass was brought against the collector 
of Internal Revenue for damages arising from the 
seizure of a large quantity of whisky. A libel proceed¬ 
ing for the forfeiture of the whiskv had terminated in 
acquittal and the direction for the return of the prop¬ 
erty seized and the court in the libel proceeding pur¬ 
suant to the statute entered a certificate of probable 
cause which certificate the court hold exempted the de¬ 
fendant from suit. This case demonstrates that the 
principle enunciated in the Gelston and the Apollon 
cases also applies to municipal seizures on land. In 
the court’s opinion Mr. Justice Clifford stated at page 
93: 


“Owners of property seized cannot maintain an 
action for the property pending the proceeding 
in rem to enforce the forfeiture, as it cannot be 
determined, before the final decree, whether the 
taking be rightful or tortious. Consequently, the 
pendency of the suit in rem would be a good plea 
in abatement, as was decided by this court more 
than half a century ago. Gelston v. Hoyt, 3 Wheat. 
246. Two other propositions were decided in that 
case which are of controlling importance in the 
present investigation: (1) That the certificate that 
there was reasonable cause of seizure would be a 
good bar to an action commenced after the decree 
of condemnation. (2) That the decree of acquittal, 
if accompanied by a denial of such a certificate, 
establishes the fact conclusively that the seizure 
was tortious and that the owner of the property 
is entitled to his damages for the injure. Shattuck 
v. Mnley 1 Wash. C. C. 249: II. S. v. Gay, 2 Galls. 
360: The Friendship, 1 Galls. 112; TJ. S. v. One 
Sorrel Horse, 22 Vt. 656: The La Manche, 25 Law. 
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Rep. 585; Wilkins v. Despard, 5 T. R. lit; The 
Ship Recorder, 2 Blatchf. 120; The Malaga,! 2 Am. 
L. J. 105; La Jeune Eugenie, 2 Mason 436. 

“Where the seizure is made in a case of capture 
jure belli, it is conceded that these principles ap¬ 
ply without qualification, but it is insisted that 
probable cause never furnishes a defense to\an ac- 
fion for damages in the case of a municipal seizure, 
except in cases where some act of Congress au¬ 
thorizes the courts to give it that force and effect, 
and it must be admitted that such is the law as 
expounded by this court. The Apollon, 9 Wheat. 
373." (Italics ours) 

Also see Stacey v. Emery, 97 U. S. 642; Cotfey v. 
United States, 116 U. S. 436; United States v.j 2,180 
Cases of Champagne, 9 Fed. (2d) 710, 712; and United 
States v. Gully, 9 Fed. (2d) 959. 

The Court’s attention is invited to the fact that in 
each of these cases, it is asserted that the “certificate 
of probable cause” is a defense because it is so pro¬ 
vided by statute; but otherwise the seizing officer acts 
at his peril, and if the forfeiture proceeding terminates 
in an acquittal, probable cause is no defense i|ii the 
absence of a certificate thereof by the Court hlaving 
jurisdiction of the forfeiture proceeding. It is ajso to 
be observed that Sec. 970 of the Revised Statutes only 
provides for the issuance of a certificate of probable 
cause “in any prosecution commenced on account of 
the seizure * * In the present case, no prosecution 
was ever commenced on account of the seizure pf the 
plaintiff’s property, but the property was finally re¬ 
turned after the plaintiff’s acquittal in the Ijolice 
Court. Consequently the statute, under which, by the 
entry of a certificate of probable cause, exemption 
from suit is provided, is by its terms inapplicable tp the 
instant case because no prosecution on account of I said 
seizure was commenced; so of course, there is no I pro- 
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ceeding in which a certificate of probable cause could 
have been entered. 

In the case of The Conqueror, 1Gb U. S. 110, 121 a 
steam yacht was seized by the collector of customs who 
retained possession of it until an action for its re¬ 
covery was filed by its owner as claimant. In this pro¬ 
ceeding possession of the yacht was awarded to the 
claimant together with damages against the collector, 
it also appears that the court entered a certificate of 
probable capse. The latter appealed and we repeat 
here the language of the Court: 

“This section (Sec. 970) is claimed by the gov¬ 
ernment to afford the collector complete immunity 
against any judgment for damages. Its language, 
broadly construed, might justify this position, 
although the fact that the certificate is only au¬ 
thorized when judgment is rendered for the 
claimant would indicate that it was properly ap¬ 
plicable ionly in cases where proceedings against 
the vessel were instituted, upon information filed 
bv the United States, for a fine or forfeiture in- 
curred bv the vessel itself. This construction is 
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also supported by the final words of the section, 
declaring that neither the person who made the 
seizure nor the prosecutor, shall be liable to suit 
or judgment on account of such suit or prosecution, 
and that the vessel shall be forthwith returned to 
the claimant” 

The Court then continues with a discussion of the 
history of this act and says at pages 122 and 123: 

“The protection of the collector by a certificate 
of probable cause appears first in the act of July 
31, 1789, sec. 36 (1 Stat. at L. 47, chap. 5), to regu¬ 
late the collection of duties upon the tonnage of 
ships, and upon goods, wares, and merchandise im¬ 
ported. * * * These acts limited the granting of 
such certificates to seizures made for fines or for¬ 
feitures under the provisions of the particular act. 


Subsequently, however, other acts were passed 
authorizing seizures of vessels and goods for other 
offenses; but in none of these acts was protection 
given to the officer making the seizure with prob¬ 
able cause. Act of December 31, 1792 (1 Sjtat. at 
L. 289, sec. 4); Act of September 1, 1789 (1 Stat. 
at L. 63); Act of June 5, 1794, 1 Stat. L. 38li); Act 
of April IS, 1806 (2 Stat. at L. 379, Chap. 29j). To 
extend to the collector the protection of a certifi¬ 
cate of probable cause, where forfeitures wire in¬ 
curred under these acts, a short act was passed on 
February 24,1807 (2 Stat. at L. 422, chap. 19), per¬ 
mitting the court to grant such certificate, where- 
ever a seizure was made by any collector, or! other 
officer, under any act of Congress authorizing such 
seizure. This act was substantially re-enacted in 
U. S. Rev. Stat. sec. 970. 

“We think this legislation, however, was intend¬ 
ed to be confined to cases where the collector ilnakes 
a seizure, followed by a suit or prosecution n the 
name of the United States for a penalty of for¬ 
feiture arising from an illegal act of the pejrsons 
in charge of the vessel.” 


The Court proceeds to discuss at page 124 anlother 
Section of the Revised Statutes which has especujd ap¬ 
plication here: 

“The case, instead of being covered by ll. S. 
Rev. Stat. sec. 970, seems more properly to fall 
within the provisions of sec. 989, by which ‘when 
a recovery is had in any suit or proceeding agkinst 


a collector 


* * 


for any act done by him, * 


w i 

# 


in 

the performance of his official duty, and the <tourt 
certifies that there was probable cause, * * * orj that 
he acted under the direction of the Secretary of 
the Treasury, * * * no execution shall issue against 
such collector or other officer, but the amount so 
recovered shall, upon final judgment, be provided 
for and paid out of the proper appropriation from 
the Treasury.- Upon the whole, we are of opinion 
that the collector was not protected by the c^rti- 
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ficate of probable cause from a judgment for 
damages.” 

Sec. 989 of the Revised Statutes (Sec. 842 Title 28 
U. S. C. A.) reads as follows: 

“When a recovery is had in any suit or pro¬ 
ceeding against a collector or other officer of the 
revenue for anv act done by him, or for the re- 
covery of any money exacted by or paid to him and 
by him paid into the Treasury, in the performance 
of his official dutv, and the court certifies that there 

7 

was probable cause for the act done by the col¬ 
lector i or other officer, or that he acted under the 
directions of the Secretarv of the Treasure, or 
other proper officer of the Government, no execu¬ 
tion shall issue against such collector or other of¬ 
ficer, but the amount so recovered shall, upon final 
judgment, be provided for and paid out of the 
proper appropriation from the Treasury.” 

This section it will be noted provides no defense or 
immunity to the action for trespass but merely sub¬ 
stitutes the responsibility for payment on the United 
States instead of on the collector or other officer of the 
revenue. See Sage v. United States, 250 U. S. 33, 37. 

Moreover if probable cause alone without a certifi¬ 
cate thereof were all that were required, Section 989 
which states that the responsibility for payment shall 
be shifted from the seizing officer to the government if 
probable cause exists, would be meaningless. In other 
words, why should Congress legislate concerning who 
should bear the burden of payment where the act of 
the officer was done with probable cause, if probable 
cause defeats the cause of action. 

Precisely in point with the case at bar is Hall v. 
Warren, 2 McLean 332 (11 Fed. Cases Xo. 5952). An 
action of trespass was filed against an officer of the 
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customs and others charging them with entering the 
plaintiff’s store and seizing a large amount of mer¬ 
chandise. The defendants pleaded the general issue 
and also pleaded specially that the said goods were 
brought from some foreign port and delivered! to the 
port of Cincinnati without any permit or licensje from 
the collector of customs, that the said goods did not 
correspond with the entry thereof at the custom house 
and were entered at a sum less than actual costs there¬ 
of with design to evade the duties, etc., and that the 
defendants seized the goods and removed them 4s they 
had a right to do. The plaintiff demurred to the Special 
pleas and the court sustained the demurrer. j 
The concluding paragraph of the below quotation 
furnishes the answer to the exact state of facts pre¬ 
sented by this record, that is, if the goods were jseized 
and returned without the institution of any condemna¬ 
tion, the evidence which furnished the grounds of 
suspicion could afford no justification but could only 
be received in evidence in mitigation of damage^. In 
the present case it could not be offered even fojr this 
purpose since punitive damages were not soudht by 
the plaintiff. j 

The opinion of the court on this phase of the case is 
as follows (page 333): j 

“If the goods were imported in violation o\ law, 
they are liable to be forfeited; and the district 
court only can enforce this forfeiture. And it is 
in view of this result that the proceeding against 
the goods is required. Whether the seizing has 
been"lawful or not cannot be known or ascertained, 
until the district court shall have adjudicated on 
the subject. 

“And in the case of Gelston v. Hoyt, 3 Wheat, 
(lb U. S.) 24b, the court remark, 'the pendenbv of 
the suit in rem would be a good plea in abatement, 
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or a temporary bar of the action, for it would 
establish that no good cause of action then existed. 
If the action be commenced after a decree of con¬ 
demnation, or after an acquittal, and there be a 
certificate of reasonable cause of seizure, then in 
the former case bv the general law, and in the 
latter case by the special enactment of the statute 
of the 25th April, 1810, c. 64 sec. 1, the decree and 
certificate are each good bars to the action. But if 
there be a decree of acquittal and a denial of such 
certificate, then the seizure is established conclu¬ 
sively to be tortious, and the party is entitled to 
his full damages for the injury. ? 

“That the certificate of condemnation, as also 
the certificate of acquittal is equally conclusive as 
to fhe character of the seizure is clearlv established 
by the authorities. Wilkins v. Despard, 5 Term R. 
112, 117; Scott v. Shearman, 2 W. Bl. 977; Hen- 
shaw v. Pleasance, Id. 1174; Geyer v. Aquilar, 7 
Term R. 681; Slocum v. Mavberrv, 2 Wheat. (15 
U. S.) 1; The Apollon, 9 Wheat. (22 IT. S.) 362. 

“The pleas do not state whether the proceeding 
in rem has been instituted, is pending, or has been 
terminated. And as the district court is the only 
court that has jurisdiction to adjudicate on the 
forfeiture, it clearly follows that until this ad¬ 
judication is made, or a certificate of reasonable 
cause has been allowed, no plea of justification can 
be sustained. And this imposes no hardship on 
the officer making the seizure. He is not liable, 
during the pendency of the proceedings against 
the goods, to enforce a forfeiture. But his justi¬ 
fication must alone rest on the decision of the dis¬ 
trict court. And the pleas, in this respect, are, 
therefore, fatally defective. Without reference to 
the proceeding in rem, they set up a justification 
for the seizure, by alleging grounds of suspicion. 
And whether they were sufficient grounds or not 
this court cannot try nor determine, but the dis¬ 
trict court. 

“In defence, it is insisted that if fhe floods had 
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been returned on examination, there being j found 
no sufficient grounds to detain them, the grounds 
of suspicion mag be pleaded as is done j in this 
case. In the case supposed, it mag be admitted 
that the grounds of suspicion might be gt^ven in 
evidence in mitigation of damages, but theft could 
afford no justification. It is very clear they could 
not be pleaded as such. The demurrers jto the 
pleas are sustained.” 

The plaintiff's property, seized by Messrs. Litjle and 
Blandford was restored to the plaintiff without there 
ever having been filed a certificate of reasonable] cause 
of seizure, which of course could onlv be obtained, if at 
all, in a forfeiture proceeding. In that aspect of the 
case it is similar to the case of Ninety-two Barrels of 
Spirits, 18 Fed. Cases, Case No. 10275. There, there 
was a seizure followed by a release of the property by 
the collector who had concluded that it was irrefrular, 
and the court on account of the release of the property 
entered judgment for the claimant, holding thit the 
seizure had been abandoned. A month later a speond 
seizure was made but no information filed th\reon. 
The seizing officer then appeared and moved ^*or a 
certificate of probable cause for the seizure o]f the 
claimant’s property to protect himself against a suit 
which had been commenced against him by the 
claimant. 

In denying the motion for a certificate of provable 
cause, the court said: I 

“There has been no information, and of course 
no trial, founded upon the seizure in October [(sec¬ 
ond seizure was made in October), and a certificate 
of probable cause, if granted in this suit, would 
afford no protection in a suit for damages result¬ 
ing from such seizure (referring to the second 
seizure). The circuit court having decided!that 
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the first seizure was abandoned, and the jurisdic¬ 
tion of this court to try and determine the ques¬ 
tion of forfeiture, and of probable cause for the 
seizure, depending’ upon the question whether there 
was a valid and subsisting seizure at the time the 
information was filed, a certificate of probable 
cause for that seizure must also be denied for 
want of jurisdiction.” (Parenthetical explana¬ 
tions ours.) 

In our very exhaustive examination of the authorities 
* 

we have found but a single case, Agnew v. Haymes, 
infra, which supports the proposition that probable 
cause will justify a municipal seizure although there 
is no condemnation of the property as forfeited and 
no certificate of probable cause as provided by Section 
970 of the Revised Statutes. The court below decided 
against this plaintiff upon the authority of that case 
(R. p. 21) and we desire to analyze it and show wherein 
the decision was erroneous. Agnew v. Haymes was 
decided by the Circuit Court of Appeals for the fourth 
circuit on November 9, 1905 and is reported at 141 
Fed. 631. The facts there were these, Agnew, the col¬ 
lector of Internal Revenue, was informed bv letter by 
the Commissioner of Internal Revenue that in the 
opinion of his office circumstantial evidence was suffi¬ 
cient to warrant the seizure of Havmes;’ distillery as 
forfeited to the United States for violation of the In¬ 
ternal Revenue laws and Agnew was directed bv said 
letter to make the seizure which he proceeded to do. 
A libel was thereafter filed against said property and 
subsequently on motion of the United States Attorney 
without a trial of the issue or hearing of the merits an 
order was entered dismissing it. No certificate of 
reasonable cause of seizure was entered bv the Court 
nor does it appear that such a certificate was requested. 
Thereupon suit was filed against the Collector of In- 







ternal Revenue for damages arising from the [wrong¬ 
ful seizure of the property. The Collector of Internal 
Revenue defended upon the ground that there Existed 
probable cause for the seizure and that he acted pur¬ 
suant to a written direction of the Commissioner of 
Internal Revenue. The Court 's opinion upon these de¬ 
fenses follows (}). 640): 

“In the present case there was a proceeding in 
rem which was dismissed without trial, or hearing 
upon the merits. No certificate under section 
970 was given, nor does it appear that any was 
asked, and the question to be determined is as to 
what protection a seizing officer lias under such 
circumstances. 

We hold that the right of the officer to jlefend 
under the plea of reasonable cause is not destroyed 
by such proceeding, but that in an action brought 
against him by the owner of the property fjor the 
recovery of damages based upon the unlawful and 
wrongful seizure of the same, the officer stjll has 
the right to interpose his plea of reasonable! cause 
for his action: and, if it is adjudged in his jfavor, 
the plaintiff cannot recover. For this reaslon we 
conclude that the trial court was in error in |refus- 
ing to instruct the jury as requested by defenjdants, 
which was, in substance, that if, at the tin}e, the 
defendants had reasonable cause for the seizure, 
the plaintiff could not recover; and the coiirt, in 
our opinion, under the circumstances, shoulq have 
gone further and instructed the jury that thelorder 
of the Commissioner of Internal Revenue jo the 
collector of the district, directing him to make 
the seizure, was, in law, reasonable cause, jand a 
protection to the defendants against damages for 
their action.” 


At page 638 of the same opinion the court say^: 

“We think, too, that the case of Harding v. 
Woodcock, 137 U. S. 43, 11 Sup. Ct. 6, 34 L. Ed. 
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580, is important in that it shows that reasonable 
cause for action will avail an officer, although there 
was no proceeding under section 970.” 


It will be observed first that the opinion neither 
cites nor makes any reference to the case of The 
Apollon, 9 Wheat. 361 and it is obvious that the case of 
Harding v. Woodcock, supra, upon which the decision 
of the court is predicated is wholly inapplicable. 

In the case of Harding v. Woodcock there was a 
formal assessment made against Harding for taxes due 
the United States amounting to $4,338.37 and for the 
collection of this assessment the defendant, Woodcock, 
who was the collector of internal revenue, seized prop¬ 
erty belonging to Harding. The Supreme Court of 
the United States in a proceeding subsequently brought 
for damages against the collector by the defendant for 
seizure and sale of his property said at page 48: 


“When the assessment was certified to the col¬ 
lector, his duty in enforcing it was one which he 
could not refuse to perform. There was no dis¬ 
cretion vested in him to revise or alter it in any 
respect. His duty was purely ministerial. In 
Erskine v. Hohnbach, 14 Wall. 613, 616, which, 
like the present action, was brought against a col¬ 
lector of internal revenue for the seizure and sale 
of property of the plaintiff upon an assessment for 
taxes dulv made bv the assessor of the district, the 
court held that the assessment, certified to him 
(the collector), was his authority to proceed, and, 
like an execution to a sheriff, regular on its face, 
issued by a tribunal having jurisdiction of the 
subject matter, constituted his protection.” 


It may well be that the letter from the Commissioner 
of Internal Revenue to the collector of Internal Rev¬ 
enue in the case of Agnew v. Haymes directing the 
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seizure brought that decision within the rule <^f law 
pronounced in the case of Harding v. Woodcock, al¬ 
though we think otherwise. However, so much lof the 
opinion in the Agnew case as indicated that probable 
cause will justify a seizure without the proceed ng or 
certificate provided for bv Section 970 of the Revised 
Statutes, is obviously inconsistent with the case c^f The 
Apollon, supra, as well as the other cases herein cited 
bv us. j 

Two other cases were cited below by our adversaries: 
The Malaga, 16 Fed. Cases, No. 8985 and Cardijiel v. 
Smith, 5 Fed. Cases, No. 2395. Neither of these leases 
are in point. | 

In The Malaga, supra, the seizure was made b|y the 
commander of one of the armed vessels of the United 
States, then cruising off the coast of Africa, ijinder 
statutes of the United States and a treaty with (jlreat 
Britain dealing with the suppression of the slave t^ade. 
Under the statute the seizing and bringing on vessels 
free negroes to make them slaves was denounced as 
piracy, and seizures of vessels for piracy were r|ever 
regarded as municipal seizures. In such case^, as 
stated by Mr. Justice Story in the Apollon, sijipra, 
probable cause was always a defense. I 

In this very case the court points out this distinc¬ 
tion between cases of capture in admiralty or j|rize 
cases and seizures under the revenue laws (p. 5381): 

* 4 Except in cases under the revenue and navi¬ 
gation acts, I have not found either in the English 
books, or our own, that the certificate of probjable 
cause has ever been given or asked for in the} ad- 
miraltv. * * * 

“Cases under the revenue laws form the [ex¬ 
ception in both countries,—-in England by f(j>rce 
of several statutes, 4 Geo. HI c. 15, p. 46, among 
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the rest; and in the United States, by the provi¬ 
sions of the acts of Congress of March 2, 1799 (1 
Stat. 696), and February 24, 1807 (2 Stat. 422).’' 


In Oardiiiiel v. Smith, 5 Fed. Cases, Xo. 2395, canned 
goods belonging to the plaintiff were seized by Smith 
as collector of the revenue for non-payment of a tax 
imposed thereon, and under the statute, where the 
value of the goods seized was $300.00 or less, (since 
amended to $500.00, see Title 26, Sec. 1624, U. S. C. A.), 
it was unnecessary for the institution of a libel pro¬ 
ceeding but the goods were adjudged forfeited by the 
seizure and publication. If the owner or claimant to 
the property objected to the forfeiture he was per¬ 
mitted, under the statute, to give bond to pay all costs 
and damages and the collector of the revenue was then 
put to filing a formal libel against the property. In 
this case, however, the claimant, after the property 
had been sold, elected not to avail himself of the statu¬ 
tory privilege of posting the bond and requiring the 
Government to proceed with libel proceedings, but 
instead filed an action in trespass for the value of the 
property which had been seized by the collector. At 
the trial probable cause for the seizure was not con¬ 
sidered by the Court. The sole issue presented besides 
a procedural question, was whether or not the goods 
were lawfully seized as subject to the imposition of the 
tax and the court determined not that the seizure was 
made with reasonable cause but that the goods were 
forfeited to the United States because the property 
was subject to the tax. 
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CONCLUSION 

I 

In conclusion we respectfully submit that the! de¬ 
cisions of the United States Supreme Court whicl^ we 
cite in our brief have never been overruled or modified, 
and that the law today respecting municipal seizures 
and the liability of seizing officers is as it was when 
Mr. Justice Story declared that probable cause ne ver 
excuses a municipal seizure, except where exempted 
by statute, and that the party who seizes does s<j at 
his peril. 

It is significant, indeed, that the only case holding 
otherwise (Agnew v. Haymes, supra) not only f|ails 
to distinguish or explain the case of the Apollon, but 
omits even to mention it. 

For the reasons herein stated the judgment shquld 
be reversed with costs. ! 


September *28, 1936. 
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In the United States Court of Appeals 
for the District of Columbia 

I 

| 

January Term, 1936 j 


No. 6648 

Louis J. Hammel, appellant 

v. 

George M. Little, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT\ FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OE THE CASE 

i 

THE PLEADINGS | 

1 I 

The appellant, Louis J. Hammel, sued William 

R. Blandford, formerly Deputy Prohibition [Ad¬ 
ministrator for the District of Columbia, now de- 

7 I 

ceased, and appellee George M. Little, in trespass, 
charging that Blandford and Little on August 30, 
1932, “with force and arms unlawfully and wrong¬ 
fully seized, took possession of, and carried away” 

certain personal property consisting of furnishings 

(i) 
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and equipment owned by appellant, and allegedly 
used in a restaurant business at 416 10th Street 
NW., in the District of Columbia. The declara¬ 
tion stated that the property in question was re¬ 
turned to the appellant on October 10, 1932. 

William R. Blandford and appellee filed a joint 
plea (R. 3-18) setting forth in detail the facts on 
which they claimed not mere probable cause for 
their action but entire justification for it. The 
plea stated that the appellee was a Lieutenant of 
the Metropolitan Police Department and a Fed¬ 
eral Prohibition Agent, and was authorized and 
empowered to serve search warrants issued for 
violations of the National Prohibition Act, to se¬ 
cure all necessarv assistance in the execution of 

ms 

said warrants, and to take possession of all intoxi¬ 
cating liquors, property, and things commanded to 
be seized by said search warrants; that one Wil¬ 
liam J. Sarratt was a Federal Prohibition Inves¬ 
tigator vested with the power and authority to 
investigate and detect all violations of the National 
Prohibition Act; that said Sarratt in his official ca¬ 
pacity had lawfully made certain investigations of 
the premises, 416 10th Street NW., in the District of 
Columbia, over a period of time from July 15,1932, 
to and including August 30,1932; that on numer¬ 
ous occasions during that period of time Sarratt 
had purchased in said premises quantities of beer 
containing more than one-half of one per centum 
of alcohol bv volume and fit for use as beverage 

mf O 

purposes; that while on the premises in question 
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he not only detected the odor of alcohol bjut ob¬ 
served persons coming out of said premises who 
had purchased and consumed beer on the premises 
and who were more or less under the influence of 

■ i 

intoxicating liquor as they left said premises (R. 
4); that one Joseph E. Beckett, who was likewise a 
Federal Prohibition Investigator, had several 
times during August 1932 purchased on said 
premises, 416 10th Street NW., certain quantities 
of beer containing more than one-half of one per 
centum of alcohol by volume and fit for ujse as 
beverage purposes, and on such occasions had de¬ 
tected on said premises the odor of alcohol (ljk 5) ; 
that prior to August 30, 1932, Federal Agents 
Sarratt and Beckett had communicated the afore¬ 
said information to Deputy Prohibition Adminis¬ 
trator Blandford and to Little; and that on August 
29, 1932, on the sworn complaint of Agent Sarratt, 
a search warrant was issued by the United States 
Commissioner, directed to appellee thereiri de¬ 
scribed as “G. M. Little, Federal Prohibition 
Agent”, and commanding him to enter and search 
the premises in question and to seize and takje all 
intoxicating liquor found therein. The selarch 
warrant was made a part of the plea and is set 
forth in the record, pages 6 to 9, inclusive. The 
return to the search warrant is set forth on p^tges 
9 and 10 of the record. The plea further stated 
that after the issuance of the warrant, Little re¬ 
quested Deputy Prohibition Administrator Bland¬ 
ford and certain prohibition investigators land 
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agents to assist him in the execution of said search 
warrant and in the search and seizure authorized 
therein; that on August 30th the search warrant 
was lawfully served at 416 10th Street NW., and it 
was found that— 

the said premises 416 Tenth Street North¬ 
west: were then and there being operated 
and maintained as a place where intoxicat¬ 
ing liquor was then and there being unlaw¬ 
fully manufactured, sold and kept in viola¬ 
tion of the National Prohibition Act, and 
that said premises were then and there un¬ 
lawfully used as a saloon and were equipped 
with i a liquor bar, and then and there found 
one Harry G. Kopel, the said appellant 
Louis J. Hammel, one George Hohman and 
one Joseph Frank present in said premises, 
and maintaining the same in the aforesaid 
capacity; that the said Little and his said 
deputies and assistants above mentioned, un¬ 
der and by virtue of said search warrant 
then and there lawfully seized from the pos¬ 
session of the said William J. Sarratt and 
the said Joseph E. Beckett, Federal Pro¬ 
hibition Agents as aforesaid, in and upon 
the said premises, certain quantities of in¬ 
toxicating liquor which they, the said Sar¬ 
ratt and Beckett, had then and there pur¬ 
chased in the said premises above described, 
and also found, in said premises, the follow¬ 
ing intoxicating liquor, to wit: three barrels 
of beer containing one-half of one per 

centum and more of alcohol bv volume and 

* 

fit for beverage purposes, and one barrel of 


beer mash containing one-half of one per 

centum and more of alcohol by volume, and 

certain other liquors, articles and tilings, 

all as will more fully appear in and by the 

return on said search warrant hereinbefore 

set out, all of which beer, mash, articles and 

things, above mentioned and referred to, 

were then and there lawfullv seized under 

*/ 

and bv virtue of said search warranty and 
due return thereof made as aforesaid], and 
a copy of said search warrant, together 
with said return, specifying in detail |ll of 
the liquor and property so seized thereunder, 
was then and there delivered to the said 
plaintiff herein, Louis J. Hammel. 

That while the said defendant George M. 
Little and the said defendant William R. 
Blandford, and his said deputies and assist¬ 
ants, as such officers as aforesaid, were as 
aforesaid then and there lawfully in} the 
said premises, the said defendant Bljand- 
ford, who was then and there lawfully 
vested with the power and authority to ijiake 
all lawful seizures of all non-tax paid intoxi¬ 
cating liquors and all raw material^ in¬ 
tended to be manufactured into such liquors, 
possessed for the purpose of being sol^l or 
removed in fraud of the Internal Revenue 
Laws of the United States, or with th^ de¬ 
sign to avoid the payment of taxes imposed 
thereon, then and there found in said prem¬ 
ises, 416 Tenth Street Northwest, the follow¬ 
ing goods, wares, merchandise, and articles, 
that is to say, intoxicating liquors, on which 
certain taxes had been theretofore imposed 
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by law and then and there unpaid, in the 
possession and custody and within the con¬ 
trol of the said Harry George Kopel, Louis 
J. Hammel, George Hohman, and Joseph 
Frank, for the purpose of being sold or re¬ 
moved by said last mentioned persons, in 
fraud of the Internal Revenue Laws of the 
United States and with the design to avoid 
payment of said taxes so imposed thereupon, 
to wit, three barrels of beer, containing one- 
half of one per centum and more of alcohol 
by volume, and fit for beverage purposes, 
all of which were then and there seized as 
hereinbefore set out; and also then and there 
found in said premises above described, the 
following raw materials, in the possession 
of said four persons last above mentioned, 
which raw materials were then and there 
intended by said Kopel, Hammel, Hohman, 
and i Frank, to be manufactured into like 
beer containing one-half of one per centum 
and more of alcohol bv volume and fit for 
beverage purposes, which beer, when so 
manufactured, would be subject by law to 
like taxes as aforesaid, all for the purpose 
of fraudulently selling such beer, when so 
manufactured, and with the design to evade 
the payment of such tax, to wit, one fifty- 
two gallon barrel containing beer mash, 
which mash then and there contained one- 
half of one per centum and more of alcohol 
by volume, twenty-four cans of malt, and 
two barrels of near beer, all of which raw 
materials were then and there seized as 
aforesaid; that the said defendant Bland- 
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ford then and there called upon and| com¬ 
manded Little and said other officers! dep¬ 
uties, and assistants, the said Little an^ said 
other officers, deputies, and assistants being 

then and there lawfully vested with the same 

%> 

powers and authority to make all lawful 
seizures of 11011-tax paid intoxicating liquor 
and raw materials as hereinbefore are de¬ 
scribed and set forth as being vested by law 
in said defendant Blandford, as aforesaid, 
to assist him, the said Blandford, in tin? law¬ 
ful seizure for the causes aforesaid, ofj said 
raw materials above mentioned so found as 
aforesaid in said premises, and also of all 
tools, implements, instruments, and personal 
property then and there located and found 
in the said premises, wherein said intoxi¬ 
cating liquors and said raw materials I were 
found as aforesaid; that the said defend¬ 
ants Little and Blandford, each then and 
there had good and sufficient cause tp be¬ 
lieve, and did believe and became satisfied 
that the said intoxicating liquors were j then 
and there goods, wares, merchandise,! and 
articles, with respect whereof certain jaxes 
had been lawfully imposed thereon by! law, 
that said taxes were then and there unpaid, 
that the said intoxicating liquors were then 
and there possessed, as aforesaid, for sale in 
fraud of the Revenue Laws of the United 
States; and that said raw materials a^ove 
enumerated were then and there intended to 
be manufactured into like beer for the pur¬ 
pose of fraudulently selling such beer f^vith 
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the design of evading payment of the taxes 
imposed thereon by law, as aforesaid. 

That the said defendant Blandford, then 
and there assisted by the said defendant 
Little and said other deputies, agents, and 
assistants, all being then and there lawfully 
vested by law with the right, power, and 
duty as aforesaid, to seize said raw materials 
and all the tools, implements, instruments, 
and personal property found in said prem¬ 
ises where the foregoing intoxicating liquors 
and raw materials were found, as aforesaid, 
then! and there lawfullv and legallv took 
possession of and seized in and upon the 
above described premises, the following 
tools^ implements, instruments, and personal 
property, which were then and there found 
in the said premises, 416 Tenth Street, 
Northwest, wherein the foregoing intoxicat¬ 
ing liquors and raw materials were likewise 
found, as aforesaid, as forfeited to the 
United States by law in fraud of the reve¬ 
nue of the United States. 

A list of the articles seized will be found on pages 
14,15, and 16 of the record. 

The plea further states (R. 16,17) : 

And the said defendants Blandford and 
Little further say that, at the time and place 
aforesaid, thev each had reasonable and 
proper cause to believe that the above enu¬ 
merated intoxicating liquors, so seized as 
aforesaid, in said premises, were goods, 
wares, merchandise, and articles, in respect 
whereof certain taxes had theretofore been 
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imposed by law, that said taxes were thefn and 
there unpaid, and that all of said intoxicating 
liquors above enumerated, were theii and 
there possessed as aforesaid, in said prem¬ 
ises, for the purpose of being sold or re¬ 
moved in fraud of the Internal Revenue 
Laws and with the design as aforesaid, to 
avoid payment of the taxes so imposed 
thereupon; and likewise, then and ther'e had 
reasonable and proper cause to believ^ and 
did believe that all the said raw materials 
so found, as aforesaid, in such premises, 
were by said Kopel, Hammel, Hohman, and 
Frank then and there intended to be manu¬ 
factured into beer, which, when so nlianu- 
factured, would be subject to a like tax, and 
for the purpose of fraudulently selling the 
same with the design to evade the paypient 
of said tax; that after the seizure of said 
tools, implements, instruments, and per¬ 
sonal property above enumerated, as afore¬ 
said, the same were then and there | law¬ 
fully removed from said premises sibove 
described, and lawfully placed for jsafe 
keeping, by the said defendant Blandford, 
in the custody of the Metropolitan Ware¬ 
house Company at 50 Florida Avenue 
Northeast, in said City of Washington'Dis¬ 
trict of Columbia, and were there carefully 
and properly kept and stored until, op or 
about October 7, 1932, on which latter idate 
the said defendant Blandford, at the reduest 
of the plaintiff herein, Hammel, duly deliv¬ 
ered into the possession and custody of the 
said Harry G. Kopel, all of the tools, iniple- 
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ments, instruments, and personal property 
above enumerated, which had been so seized 
as aforesaid, all in the same condition as 
when so seized as aforesaid, on said August 
30, 1932. 

The plea concludes with the denial of knowledge 
or information as to certain allegations set forth 
in the declaration of the elements of damage which 
are immaterial to the points of law raised in this 
appeal. 

STIPULATION OF COUNSEL 

So that the court might have all the facts in the 
case, counsel for the respective parties stipulated 
as follows (R. 19, 20): 

It is hereby stipulated and agreed by the 
respective parties hereto, in the above en¬ 
titled cause, for the purpose of the deter¬ 
mination of the issues herein involved, that 
on October 3, 1932, there was filed in the 
Police Court of the District of Columbia a 
criminal information entitled United States 
versus George Hohman, Joseph Frank, 
Harry Joseph Kopel, and Louis Joseph 
Hammel (the latter being the plaintiff here¬ 
in), charging the above-named defendants, 
in one count, with the unlawful possession, 
on August 30, 1932, of certain intoxicating 
liquor, and, in the second count, with the 
unlawful maintenance of a common nuisance 
under the National Prohibition Act from 
July 1, 1932, to the date of the filing of said 
information, in that the said defendants 
above named maintained the premises 416 
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Tentli Street Northwest, Washington, jD. C., 
as a place where intoxicating liquor was un¬ 
lawfully manufactured, kept, and possessed, 
said charges being based upon the seizure of 
certain liquor and liquor mash in the said 
premises on the said August 30th, j 1932; 
that thereafter on, to wit, October 4th,11932, 
the said four defendants above mentioned 
were duly tried before a jury in said Police 
Court, upon the said charges aforesaicjl, and 
on the said last mentioned date each oj: said 
defendants above mentioned was foun|d not 
guilty by the jury in said cause upon| each 
of said counts. 

It is further stipulated and agreed that no 
libel of information for the forfeiture of the 

i 

intoxicating liquor, liquor mash or &oods 
and chattels which were seized in said prem¬ 
ises 416 Tenth Street Northwest, on said 
August 30th, 1932, as is set out in the plea 
tiled by the defendants herein in the ^bove 
entitled cause, and in the plaintiff’sj said 
declaration, or any other in rem proceedings 
seeking the forfeiture of the said intoxicat- 
ing liquor, mash, goods, or chattels, oij* any 
of them, was at any time begun, instituted, 
or filed by the United States of America; 
that there is now pending no such libjel of 
information or other proceeding in | rem 
against the said intoxicating liquor, mash, 
goods, chattels, or any of them, for the for¬ 
feiture thereof; and that the goods and chat¬ 
tels enumerated in the defendants’ pleajfiled 
herein as having been seized in said prem¬ 
ises, on August 30, 1932, were, shortly after 
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said acquittal above mentioned, returned to 
the said Harry Joseph Kopel at the request 
of the said Louis J. Hammel. 

It is further stipulated and agreed that 
the facts herein set forth may be consid- 
ered by the Court, if pertinent, upon the de¬ 
termination of the issues of law raised by 
the demurrer to the defendants’ plea tiled 
herein, and in all subsequent proceedings 
had in this cause, equally as though the same 
were duly pleaded. 

Appellant tiled a demurrer to appellee's plea, 
which was overruled by the court, and the follow¬ 
ing memorandum opinion issued by the court 
(E. 21): 

In my judgment this case is controlled 
by the decision of the Circuit Court of Ap¬ 
peals for the Fourth Circuit in Agnew v. 
Havmes, 141 Fed. 631. 

7 

Plaintiff’s counsel agree that the case is 
directly in point but contend that it was- 
eroneously decided. However, I am unable 
to agree with his view. 

The opinion in Agnew v. Havmes was 
delivered by District Judge Boyd and was 
concurred in by Circuit Judges Goff and 
Pritchard—an unusually strong court. It 
has stood for nearly thirty years. The rea¬ 
soning seems to me to be logical and the con¬ 
clusion to be correct. I think counsel are 
not justified in assuming that the court in 
that case overlooked the Supreme Court de¬ 
cisions relied on by them. The Conqueror, 
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166 U. S. 110, is discussed in the opinion of 
the trial judge in 132 Fed. 530.) j 

Therefore the demurrer to the pled of the 
defendants is overruled. 

Jesse C. Adkins, 

Justice. 

April 24,1933. 

i 

THE EVIDENCE AT THE TRIAL | 

i 

Appellant, Louis J. Hammel, testified tl'jiat he 
had conducted a restaurant business since ' April 
1931, at premises 416 Tenth Street Northwest, and 
that his equipment had cost him between $|L0,000 
and $12,000 including installation, and that £t the 
date of seizure there had only been a depreciation 
of 7 or 8%. He stated that on August 30, j 1932, 
he was served by the appellee with a search) war¬ 
rant (R. 26). He testified that the large refriger¬ 
ator was damaged in moving it out, and that ! ,when 
he got his furnishings back on October 7, |l932, 
none of the articles seized were missing) He 
stated that he was unable to reopen his business 
until October 10, 1932. Appellant testified jas to 
the cost of reinstallation and as to other losses in¬ 
curred by the seizure (R. 27). 

On cross-examination appellant testified he did 
not have a brewer’s permit and had never applied 
for one (R. 29); that he had no right or authority 
to sell or manufacture any beverage containing 
more than the lawful amount of alcohol by volijime; 
and that he paid no taxes on any of the alcoholic 
beverages in his premises on August 30, 1932 (R. 
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30). lie stated that he put near beer in a fifty 
gallon barrel depicted in a photographic exhibit 
which was shown to him; that he added malt and 
malt syrup to the near beer so as to siveeten the 
taste of the near beer; and that he would leave 
these ingredients stand three or four days to give 
the malt a chance to work through and change the 
taste. Appellant stated that after this teas done 
no test was ever made as to the alcoholic content, 
and that he nor anyone working for him ever made 
a test of the beer sold on his premises (R. 30, 31). 
He stated that this beer was served to patrons, and 
might have been over the legal alcoholic content. 
He testified that he nor anyone else never j)aid any 
taxes on this beer (R. 31). He stated that his 
place was a public place doing business on August 
30, 1932; that appellee walked through to the 
kitchen and was courteous when he presented the 
search warrant; that at no time that day did he 
complain about the conduct of either Deputy Pro¬ 
hibition Administrator Blandford or the appellee; 
aiid that he has never, even subsequent to that date, 
heard anyone complain about the conduct of ap¬ 
pellee on the day of the raid. He stated that lie 
had Pabst Blue Ribbon Malt in his basement, and 
that Lieutenant Little did not take the fixtures 
himself but that his men did. He stated that he 
was there all the time that the chemist was making 
tests; that the search and the chemist’s tests prob¬ 
ably took about an hour; that at the end of that 




time four or five men came from the storage com¬ 
pany with trucks; and that a man made an [inven¬ 
tory of the property as it was carried out. He 
stated that he authorized his brother-in-law, Harry 
Kopel, to sign the following receipt at the j ware¬ 
house where he had been with Kopel in orjder to 
make arrangements for the return of his property 
(R. 34) : 

Delivery Receipt j 

i 

Washington, D. C., October 7 , 1 ^ 82 . 

Received of the Metropolitan Warehouse 
Coin good order and condition, the articles 
listed below ? from goods stored in the\name 
of Federal Prohibition Department: 

(Here follows list of articles seized.!) 

Louis J. Hammel, 
Per Harry G. Kotel. 

Harry G. Kopel testified he is a brother-in-law of 
the appellant, and was employed as manager in 
the restaurant. He stated that he was theife on 

i 

August 30th when the search warrant was served; 
that he saw one of the men sit down at a table and 
set up some apparatus, and that others went to the 

i 

spigots and drew beer (R. 36). He stated thfft he 
asked appellee if the ice-box was to be moved;\ that 
appellee said he would ask Deputy Prohibition\ Ad¬ 
ministrator Blandfurd; and that Blandford slated 
it would be moved even if they had to tear d^oivn 
the partition to do it (R. 36). He stated tha\t he 
made no complaint regarding the manner of mov¬ 
ing the equipment, and knows of no one who did . 

99754—3 
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On crosk-examination Kopel said that after ap¬ 
pellee came in, a gentle mail took some apparatus 
fi'om a valise and put it on a table, and that he saw 
several glasses of beer put on the table. He said 
that appellee went over to the two Prohibition 
Agents who were in there and took a stein and put 
it on the table where the chemist was (R. 37). 

Attorney E. Russell Kelly, who represented the 
appellant and the other defendants in the Police 
Court on the criminal charges which were brought 
against them, testified that he filed a motion to con¬ 
trovert the evidence upon which the search war¬ 
rant was issued before the United States Com¬ 
missioner, and that this motion was denied. He 
stated that in the Police Court he moved for a di¬ 
rected verdict and asked the court to return the 
property, and that this motion was likewise denied. 
He stated that prior to the trial he interviewed 
Mr. Leo A. Rover, then United States Attorney, 
to see whether or not Mr. Rover would return the 
property which had been seized. He was advised 
by Mr. Rover that he would not take any action at 
that time, but that if the defendants were ac¬ 
quitted, Kelly might discuss the matter with him. 
Mr. Kelly stated that he again interviewed Mr. 
Rover the day following the trial, and that he re¬ 
ceived from Mr. Bland ford, subsequently, an order 
on the ivarehouse to return the equipment. 

On cross-examination Mr. Kelly stated that in 
his first interview with Mr. Rover he was left with 
the impression that if his clients ivere acquitted, 
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the property would he returned and no condemna¬ 
tion proceedings instituted. i 

After the appellant had rested his case, a!ppellee 
called the following witnesses: Dr. Jaijnes L. 
Young, a employee of the Bureau of Internal 
Revenue, was qualified as an expert chemist. He 
stated that on August 30,1932, he went to premises 
416 Tenth Street Northwest with the officers who 
were serving the search warrant. He stated that 
Deputy Prohibition Administrator Blandfofd took 
a glass of beverage from a tray a ivaiter hud and 
handed it to him; that he went to the spigot of 
the bar and took a sample from the middle spigot, 
and then went over to a table with the samples in 
question, and used an Ebuilliometer on the samples. 
The tests took ten minutes each, and the sample 
from the tray ran 2.93%, and the one from tl\e cen- 

i 

ter spigot ran 5.61%. The witness stated that 

9 

Deputy Prohibition Administrator Blandford 
handed him a sample in the presence of the Appel¬ 
lant, which Blandford stated he had obtained^from 
a barrel in the cellar and that that sample Rested 
5.54%. The witness stated that he announced the 
results of his tests in the presence of Blandford, 
the appellant and the appellee. He further Stated 
that the samples were taken to the Government 
laboratory and subjected to another test knotyn as 
the pychnometer test, and the results were the 
same (R. 40). He stated that on August 31sy one 
of the searching party turned over to him eleven 
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samples, and that three of the samples showed 
more than one-half of one per cent of alcohol by 
volume, two of them testing 5.53% and a third 
6.44%. He stated that the last sample tested- on 
the premises, the one running 6.44%, was a sam¬ 
ple of beer mash in an active state of fermenta¬ 
tion, as was also the last of the eleven samples re¬ 
ceived. The witness stated that fermentation is 
caused by the action of yeast on fermentable sugar 
(R. 40). He stated that if you had a fifty-gallon 
barrel containing near beer, and poured into it in 
mid-summer a quantity of Pahst Blue Ribbon 
Malt, you would bring about fermentation and in¬ 
creased alcoholic content if you allowed these in¬ 
gredients to remain together three or four days, 
lie stated that judging from tlu appearance of the 
samples there had been additional yeast added to 
them. He said there was quite a little yeast at the 
bottotn and that there was sugar in the samples 
and yeast was added. The witness stated that up 
until the time he left Hummel's restaurant on the 
day the search warrant was served, nothing was 
removed from the premises or moved or molested. 
The witness' stated that he was also given a sample 
of wine to test and that it showed 9.25%. He said 
this was a straight wine and not what is known as 
a cooking* wine, which is medicated or modified by 
a salt or sugar preparation. The witness stated 
that Deputy Administrator Blandford said in his 
presence and in the presence of the appellant, that 
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if the beer was over the legal alcoholic content, he 
would have to move everything out of the p\ace. 

On cross-examination, Dr. Young said th(\t malt 
itself is a fermentable product, and that Pab-it Blue 
Ribbon Malt contains sugar and that this, ifladded 
to near beer, will bring about fermentation .. He 
stated that malt extract added to near bepr in¬ 
creases the fermentable sugar content in ttifi beer 
itself and then renders it as a beer mash and if 
exposed to the air, even without the addition of 
veast, the wild veast in the air will cause feirmen- 
tation. He stated that near beer would not fer¬ 
ment if exposed to the air without the addition of 
malt extract or fermentable sugar. He stated that 
he was familiar with the analysis of Pabst Blue 
Ribbon Malt and that it contained sugar and if 
added to near beer and exposed to the air in August 
would bring on fermentation, without the addition 
of yeast, in about seventy-two hours. He Stated 
that yeast would always have to be present in prder 
to have any fermentation. 

Rov E. Blick testified that he was a member of 
the Metropolitan Police Department and likewise 
a Federal Prohibition Agent, and that he accom¬ 
panied Deputy Prohibition Administrator BJand- 
ford and the appellee to the premises in question 
when the search warrant was served. He seated 
that the door was open and that he entered with 
the other officers . The witness, after entering the 
premises, tvent to the cellar where he found a fifty- 
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two gallon barrel with the top knocked out, and saw 
that the contents was working in a foam, the mash 
rolling all over the floor and the barrel. The wit¬ 
ness stated that the appellant came downstairs and 
when questioned by him stated, “This is near beer 
that I am putting sugar and malt in because some 
of my customers don’t like the bitter taste of near 
beer.” He stated that appellant showed him some 
twenty-four cans of malt and said, “This is the 
stuff 1 put in there.” The witness stated that out¬ 
side of the room he saw two packages of Franklin 
Cane Sugar, The witness stated that no articles 
were removed until the chemist had made his re¬ 
port as to the alcoholic content (R. 43). 

Walter H. Schultz, Special Agent for the Bu¬ 
reau of Prohibition; George J. Grav, who was a 
Federal Prohibition Investigator on the date of 
the search and seizure; and Rudolph Sclileichert, 
who was a Police Officer on the date in question, 
all testified and corroborated in detail the testi¬ 
mony of witness Boy E. Blick. 

Robert Sloan Nash testified that he was the man¬ 
ager for the Metroj^olitan Warehouse Company, 
and that in the early part of October 1932 appel¬ 
lant and Mr. Kopel called at the warehouse with 
a letter from Deputy Administrator Blandford, 
authorizing the delivery to them of the furnishings 
which had been seized (R. 45). The witness stated 
that he went with appellant and Mr. Kopel to the 
second floor where the goods were stored, and that 
they had an opportunity of seeing the goods. He 
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stated that appellant said he could not remain but 
that he would leave Mr. Kopel to sign for the goods 
when he found everything was in correct brder. 
The witness stated that Mr. Kopel remainedj there 
on the spot during the whole handling of the ^oods. 
The witness stated that when everything hacj been 
delivered, he asked Kopel to sign the receipt and 
that he signed appellant’s name and his own name. 
The witness stated that neither appellant nor fCopel 
made any complaint of any hind to his knowledge, 
with respect to the condition of the goods. 

Appellee George M. Little testified that Jfe was 
a Lieutenant in the Metropolitan Police Depart¬ 
ment and had been a member of the Police Depart¬ 
ment for twenty-seven years. The witness ^tated 
that on August 30, 1932, he was also a Federal 
Prohibition Agent, and on that date, accompanied 
by Deputy Prohibition Administrator Blandford 
and others, he executed a search warrant at 
premises 416 Tenth Street Northwest. He stated 
that shortly after entering the premises,\ Dr. 
Young, the chemist, set up his apparatus and that 
several samples were given to him and he \nade 
tests thereon. The witness stated that white the 

i 

tests were being made, Deputy Prohibition j Ad¬ 
ministrator Bland ford made the remark that if the 
beer proved to be high-powered beer, he was <foing 
to take all the fixtures out of the premises. \ The 
witness stated a little later the chemist advised\ that 
the beer was running rather high in alcoholic\con- 
tent, that the first sample ran 2.93% and the next 
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sample 5%. The witness stated that he gave his 
officers specific instructions not to molest anything 
until the chemical analysis had been completed. 
The witness stated that after lie had executed the 
sear eh warrant he had absolutely nothing to do 
with the removal, and gave no instructions regard¬ 
ing same. He stated that appellant went down to 
the basement with him and they had a conversation 
relative to the fifty-two gallon barrel with the foam 
on top of it, and that appellant stated it contained 
near beer to which he had- added nuilt and sugar to 
kill the bitter taste of the near beer. The witness 
stated that it took the chemist approximately 
forty-five minutes to make his tests. The witness 
testified that he did not personally remove any 
articles from the premises 416 Tenth Street North¬ 
west on August SO, 1932. 

On cross-examination the witness stated that he 
was in command when the search warrant for in¬ 
toxicating liquors was executed and that after this 
was done he had completed his duty. He stated 
that he remained on the premises with Deputy 
Prohibition Administrator Blandford until every¬ 
body had gone, and that it was approximately 8:15 
P. M. when he and Mr. Blandford left the premises. 
He testified that Mr. Blandford did not leave the 
premises at any time until they both departed at 
8:15 P. M. On redirect examination the witness 
stated that no arrests were made until after the 
chemist had completed his tests. 



The appellant, Louis J. Hammel, was called as a 
witness in rebuttal and testified as to certainj mat¬ 
ters which are not pertinent to the points of law 
raised in the present appeal (R. 48), and accord¬ 
ingly a digest of this part of his testimony ip dis¬ 
pensed with. 

After both sides had rested, the appelle|e re¬ 
quested the court to direct a verdict in his behalf, 
which the court did, after hearing argument from 
respective counsel on said motion. 


The seizure was admittedly a lawful and proper c^ne in 

every respect 

A. A deputy prohibition administrator, as well as prohibition pgents, 
had the right to make seizures under the provisions of 3453| of the 
Revised Statutes j 

Section 3453 of the Revised Statutes (Seption 
1185, Title 26, L T . S. C. A.) provides as follows: 

All goods, wares, merchandise, articles, or 
objects, on which taxes are imposed, v^hich 
shall be found in the possession, or custody, 
or within the control of any person, for the 
purpose of being sold or removed by hpn in 
fraud of the internal revenue laws, or with 
design to avoid payment of said taxes, | may 
be seized by the collector or deputy collector 
of the proper district, or by such otlieij col¬ 
lector or deputy collector as may be specially 
authorized by the Commissioner for [that 
purpose, and shall be forfeited to the United 
States. 
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'All raw materials found in the possession 
of any person intending to manufacture the 
same into articles of a kind subject to tax 
for the purpose of fraudulently selling such 
manufactured articles or with design to 
evade the payment of said tax; and all tools, 
implements, instruments, and personal 
property whatsoever, in the place or build¬ 
ing, or within any yard or in closure where 
such articles or raw materials are found, 
may also be seized by any collector or deputy 
collector as aforesaid, and shall be forfeited 
as aforesaid. The proceedings to enforce 
such forfeitures shall be in the nature of a 
proceeding in rein in the district court of 
the United States for the district where such 
seizure is made. [Italics ours.] 

Appellant in certain parts of his brief (pages 
11, 12, and 15) states that he feels that a Deputy 
Prohibition Administrator, as well as Prohibition 
Agents, is authorized to make seizures under Sec¬ 
tion 3453 of the Revised Statutes, but does so in 
such a dubious way that it is felt necessary to 
clearlv show that such authority exists. 

w % 

Section 28, of Title II, of the National Prohibi¬ 
tion Act, is as follows: 

The commissioner, his assistants, agents, 
and inspectors, and all other officers of the 
United States, whose duty it is to enforce 
criminal laws, shall have all the power and 
protection in the enforcement of this Act 
or any provisions thereof which is conferred 
by law for the enforcement of existing laws 
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relating to the manufacture or sale of in¬ 
toxicating liquors under the law of j the 
United States. [Italics ours.] 

Section 104 of Chapter 5 of the Reorganization 
Act of 1930, Title 27, U. S. C. A., conferred upon 
the Attorney General of the United States certain 
powers, authorities, and duties, among other 
things, as follows: 


104. Duties imposed on attorney general, 
(a) The following duties are imposed upon 
the Attorney General: 

* i 

(1) The investigation of violations of 
this title or any other Act for the enforce¬ 
ment of the eighteenth amendment, fmd 
violations of the internal revenue laws if a 


violation of this title or anv other Act!for 
the enforcement of the eighteenth amend¬ 
ment is involved, for the purpose of enforc¬ 
ing the penal provisions of such laws. 

(2) The apprehension and prosecution of 
offenders against this title or any other Act 
for the enforcement of the eighteenth 
amendment, and offenders against the in¬ 
ternal revenue laws if a violation of tjhis 
title or any other Act for the enforcement 
of the eighteenth amendment is involve^. 

(3) The making of all seizures and en¬ 
forcement of all forfeitures under this tjtle 
or anv other Act for the enforcement of the 

“ i 

eighteenth amendment, or under the inter¬ 
nal revenue laws if a violation of this title 
or any other Act for the enforcement of \he 
eighteenth amendment is involved; and the 
remission or mitigation under section 2f09 
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of Title 26, of anv such forfeiture under the 
internal revenue laws; and * * *. 

(4d) The Attorney General is authorized 
to confer or impose any of the rights, privi¬ 
leges, protection, powers, and duties con¬ 
ferred or imposed upon him by this chapter 
upon any of the officers or employees of the 
Bureau of Prohibition or any other officer 
or employee of the Department of Justice. 
[Italics ours.] 

By these provisions all the rights, powers, and 
duties conferred upon Collectors by said Section 
3453 of t|ie Revised Statutes, so far as they related 
to the use of liquors, are imposed upon the Attor- 
nev General of the United States. 

Pursuant to the said provisions of said Reor¬ 
ganization Act of 1930, the Attornev General of 
the United States, on July 1, 1930, promulgated 
certain orders under and by virtue of the provi¬ 
sions of said Reorganization Act which, so far as 
pertinent, are as follows: 

RIGHTS, PRIVILEGES. POWERS, AND DUTIES CON¬ 
FERRED AND IMPOSED UPON THE DIRECTOR OF 
PROHIBITION 

Pursuant to the provisions of Section 2 
(a) of the Prohibition Reorganization Act 
of 1930 there shall be appointed at the head 
of the Bureau of Prohibition a Director of 
Prohibition. Under authority of Section 4 
(d) of such Act there are hereby conferred 
upon the Director of Prohibition, subject to 
the general supervision and direction of the 
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Attorney General, the following rights,, 
privileges, powers, and duties : 

(1) The investigation of violations of the 
National Prohibition Act, and violations of 
the internal revenue laws if a violation of 
such Act is involved, for the purpose of en¬ 
forcing the penal provisions of such Act and 
laws. 

(2) The apprehension and prosecution of 
offenders against such Act, and offerers 
against the internal revenue laws if a viola¬ 
tion of such Act is involved. 

(3) The making of all seizures and en¬ 
forcement of all forfeitures under such ^A.ct, 
or under the internal revenue laws if ajvio- 
lation of such Act is involved. 

(4) The determination of liability for in¬ 
ternal revenue taxes and penalties if a vio¬ 
lation of the National Prohibition Act is 
involved, and the institution of criminal pro¬ 
ceedings before United States Commis¬ 
sioners where a violation of such Act i$ in¬ 
volved. [Italics ours.] 

RIGHTS. POWERS. PRIVILEGES, AND DUTIES bON- 
FERRED AND IMPOSED UPON THE OFFICERS AND 
EMPLOYEES OF THE BUREAU OF PROIIIBriflON, 
INCLUDING THE FIELD SERVICE OF THE BUREAU 
OF PROHIBITION 

Under authority of Section 4 (d) of |the 
Prohibition Reorganization Act of 1930 
there are hereby conferred and imposed 
upon the officers and employees of the ftu- 
reau of Prohibition, including agents, inspec¬ 
tors and other employees in the field serv¬ 
ice of the Bureau of Prohibition, subject to- 


i 
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the general supervision and direction of the 
Director of Prohibition, the same rights, 
powers, privileges, and. duties as are herein 
conferred upon the Director of Prohibition; 
Provided, That the power to fill vacancies 
in offices and positions will be in the Di¬ 
rector of Prohibition as hereinbefore pro¬ 
vided. [Italics ours.] 

It is well settled that Prohibition Agents, as 
such, had all the power and protection given by law 
to the Revenue Officers, with respect to the seizure 
of non-tax-paid liquor and property used in con¬ 
nection with such liquor possessed or held in fraud 
of the revenue laws of the United States. 

In the case of Carvalho v. U. S., 54 Fed. (2d) 
232 (C. C. A. 1) it appeared that the prohibition 
agents had information that a still was located in 
the vicinity of certain premises and that they sub¬ 
sequently seized, in a garage, a still and certain 
whiskey and mash and other property, without a 
search warrant. The Circuit Court of Appeals, 
citing the provisions of said Section 28, of Title 
II, of the National Prohibition Act, and the pro¬ 
visions of Section 299 of Title 26 U. S. C. A., held 
that the Prohibition Agents were officers of the 
United States and clothed with the power of seiz¬ 
ing non-tax-paid articles , saying: 

The prohibition agents, whose action is 
here complained of, were officers of the 
United States within the meaning of sec¬ 
tion 45, title 27, U. S. C., 27 U. S. C. A., 
Sec. 45 ( Steele v. United States, No. 2, 267, 
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U. S. 505, 45 S. Ct. 417, 69 L. Ed. 761}, and 
were entitled, in the enforcement of thj> pro¬ 
hibition laws, to exercise the powers con¬ 
ferred by section 92 and section 299J title 
26, U. S* C. (26 U. S. C. A., Sec. 92, 299), 
above quoted, which give the right to enter 
any distillerv, or building used for the'jbusi- 
ness of distilling or where articles subject 
to tax are made, and to search or inspect the 
same . 

The officers, before they entered the thudd¬ 
ing, knew from what they had seen that it 
was a distillery and that the articles jhere 
made were subject to tax. Their gntry 
therefore was lawful. Being lawfully ip the 
building and their examination disclosing 
the existence there of property which j had 
come into existence through a violation of 
law so that the possessor had no property 
right in it (section 25, title 2, National Pro¬ 
hibition Act, 27 U. S. C. A., Sec. 39),j the 
seizure was not unreasonable within the 
meaning of the Fourth Amendment. jThis 
was the holding of the Circuit Court of Ap¬ 
peals in the Sixth Circuit in Hilsinger v. 
United States, 2 F. (2d) 241. [Italics oijrs.] 

i 

See also the recent case of Felio v. United States, 
55 F. (2) 161 (C. C. A. 8), where the court, after 

i 

quoting the above quoted provisions of the Reor¬ 
ganization Act, made the following statement: 

By the Reorganization Act it was cleprly 
the purpose to confer upon the Attorney 
General and, by his orders, upon the officers 
and employees of the Bureau of Prohibition, 
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power to investigate violations, apprehend 
and prosecute offenders, and make all seiz¬ 
ures for the enforcement of the penal pro¬ 
visions not only of the National Prohibition 
Act but also of the internal revenue laws, 
provided that, in matters affecting the in¬ 
ternal revenue laws, violations of the Na¬ 
tional Prohibition Act, or of any other act 
for the enforcement of the Eighteenth 
Amendment, is concurrently involved. 
[Italics ours.] 

The Courts have always recognized the right of 
Prohibition Agents to make seizures under the 
provisions of said Section 3453, even before the 
passage of the said Reorganization Act. See the 
ease of V. S. v. Hilsinger, 284 F. 584, 585 (I). 0., 
S. I). O.), where the Court held that beer is a con¬ 
traband article and subject to seizure wherever and 
whenever it could be lawfullv got at bv officers of 
the law, and that Prohibition Agents had the right 
to seize non-tax-paid beer, the Court saying, at 
page 589: 

By section 38 of the National Prohibition 
* 

Act the Commissioner of Internal Revenue 
is authorized to appoint agents and inspec¬ 
tors. Bv section 2 thereof the Commis- 
* 

sioner and his assistants, agents, and inspec¬ 
tors are charged with the duty of investigat¬ 
ing and reporting violations of the act. By 
section 3177, Revised Statutes of the United 
States (Comp. St. Sec. 5900), an inspector 
of the Internal Revenue Department may 
enter in the daytime any building or place 
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where any objects subject to tax are being 
made, so far as is necessary for the purpose 
of examining the same. The owijier is 
bound, under penalty, to admit him; <jmd to 
forcibly obstruct him, or to attempt to res¬ 
cue any article seized by him, is a peijal of¬ 
fense. This provision is extended to i reve¬ 
nue agents by Section 3152 of the Revised 
Statutes (Comp. St. Sec. 5856) and aijnend- 
atory acts. By section 28 of the National 
Prohibition Act the Commissioner, hjis as¬ 
sistants, agents, and inspectors, have dfl the 
power in the enforcement of the provisions 
of the Prohibition Act which had been con¬ 
ferred by law for the enforcement of exist¬ 
ing laws relating to the manufacture of sale 
of intoxicating liquors under the laws of the 
United States. [Italics ours.] j 

See also, to the same effect, the case of fn re 
Herter, 30 F. (2d) 968 (D. C. Mont.), where the 
Court, in discussing the powers of prohibition 
agents, said: j 

Although especially enforcing the pro¬ 
hibition law, at the same time they ard en¬ 
forcing the revenue laws, are “acting under 
the authority of the revenue laws", and are 
vested with their “power and protection." 
Maryland v. Soper, 270 IT. S. 31, 46 S.i Ct. 
185, 70 L. Ed. 449. The revenue laws ! im¬ 
pose taxes upon petitioner and his brewery, 
its product, and his sales. See sections £02, 
205d, 206, 504, 506, title 26, U. S. C. A. I 
Likewise they impose duties and confer 
power upon the officers without paper war- 
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rants to enter “any building or place where 
any articles or objects subject to tax are 
nmde, produced\ y or kept”, to examine them, 
to assess, tax, collect, and to invoke the stat¬ 
utory forfeitures of articles and instrumen¬ 
talities of production, evading taxation. 
See sections 92, 193, 509, 525, Id. [Italics 
ours.] 

The right of Prohibition Agents to make a seiz¬ 
ure of personal property, such as furniture, fur¬ 
nishing, and equipment, found in a place where 
non-tax-paid liquor is found, such as was made 
in the case at bar, and under the same statute, that 
is, Section 3453 of the Revised Statutes, was ex¬ 
pressly upheld by the Court in the case of Stork 
Restaurant Corp. v. McCampbell, 55 F. (2d) 687, 
where the Court said: 

There is a question in the case as to who 
may make the seizure under section 3453. 
That section, read alone, prescribes that the 
seizure shall be made by a collector or dep¬ 
uty collector of internal revenue. But it is 
cleat* that by virtue of the Prohibition Re¬ 
organization Act of 1930 (27 U. S. C. A. 
Sec. 101-108), all the powers of seizure un¬ 
der section 3453 that the collector or deputy 
collector had, so far as intoxicating liquors 
and articles incident to their manufacture 
or sale are concerned, are now exercisable 
by prohibition officers. In the 1930 act, 
shifting the Bureau of Prohibition from the 
Treasury Department to the Department of 
Justice, the duty is specifically imposed upon 



the Attorney General of making all seizures 
under the National Prohibition Act orj under 
the internal revenue Jaws if a violation!of the 
National Prohibition Act is involved. Sec¬ 
tion 4 (a) (3) of act of 1930, 27 U. S. C. A. 
Sec. 104 (a) (3). And it is plain that this 
right of seizure has been transmitted by the 
Attorney General down to his subordinates, 
the defendant and prohibition officers kcting 
under him. United States v. Dibella (C. C. 
A.) 28 F. (2d) 805, and United States v. 
Lecato (C. C. A.) 29 F. (2d) 694, although 
they involve the Reorganization Act of 1927 
rather than that of 1930, in effect holcj. that 
prohibition officers now have the status of 
collectors of internal revenue in respect to 
intoxicating liquors manufactured or sbld in 
violation of the National Prohibition) Act. 
In the Ryan Case and the other two cases 
cited above where section 3453 was con- 
strued, the seizures of furnishings iwere 
made by prohibition officers. [Italics o|urs.] 

i 

B. Deputy Prohibition Administrator Blandford not only h^id the 
right but the mandatory duty of making the seizure in question 


i 

It is to be noted that Section 3453 Revised Stat¬ 


utes covers three kinds of things subject to seizure: 
(1) all goods, wares, merchandise, articles, anjl ob¬ 
jects, on which taxes are imposed, possessed for 
being sold to avoid payment of said taxes; (2j) all 
raw materials intended to be manufactured I into 

i 

similar articles, which, when manufactured, wjould 
be subject to similar tax; and (3) all tools, inf pie- 
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merits, instruments, and personal property found 
in the place or building where said articles or raw 
materials are found . This section provides that 
any and all of said various kinds of articles may be 
seized, when so found, and it provides that the same 
shall be forfeited to the United States. 

Under the provisions of this statute, upon the 
undisputed evidence in the case, not only the beer 
and the mash, but the furnishings and equipment 
of said prem ises, were clearly subject to seizure and 
forfeiture, and it became the mandatory duty of 
Blandford to seize the same. 

That this is the law, see the case of U. S. v. Ryan, 
284 U. S. 167, which case is squarely in point. In 
the Ryan case, supra, it appears that the place 
where the articles were seized was a soft drink par¬ 
lor where tax-unpaid liquor was possessed for sale 
and sold. The Prohibition Agents seized, in said 
premises, a certain quantity ot intoxicating liquors 
and also seized the furnishings and equipment of 
the room in which said intoxicating liquors were 
being dispensed, the seizure being made under the 
provisions of this same statute, Section 3453 of the 
Revised Statutes. The Supreme Court of the 
United States, after discussing the provisions of 
Section 3453, upheld the seizure of said furnishing 
and said: 

The taxed articles and the raw materials 
intended for manufacture are the principal 
things aimed at by the statute. Tools and 
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implements by their use are connected inci¬ 
dents. By reason and analogy, as wejll as by 
context, we conclude that the general words 
“all personal property whatsoever 7 were 
intended to include chattels other tljan the 
specified tools and implements, but| to be 
restricted to those which, like tools or im¬ 
plements, are related to one or the ojher of 
the principal things, or incident to their in¬ 
tended use or disposition in fraud of the 
revenue. See United States v. Thirty-Three 
Barrels of Spirits, supra. Here the j seized 
articles, being the furnishings and Equip¬ 
ment of a room in which tax-unpaid intoxi¬ 
cating liquors were dispensed, were incident 
to the sale, and tvere so related to the tax 
evasion at which the statute was airneas to 
be clearly embraced within both its purpose 
and its words. [Italics ours.] I 

It is to be noted in passing that the officers who 
made the seizure in the Ryan Case, supra, were 
General Prohibition Agents. j 

See also the case of U. S. v. One Ice Box, e\c., 37 
F. (2d) 120, where the Agents seized, in a saloon, 
a quantity of whiskey and the fittings and furni¬ 
ture of said saloon. The claimant contende4 that 
the Agents had no authority to seize these personal 
chattels and that the same were not subject tb for¬ 
feiture. The Court held that the whiskev was sub- 
ject to a tax and that the provisions of Section 3453 
of the Revised Statutes provided for the forfeiture 
of (1) contraband goods, (2) the raw materials and 
(3) all the personal property found where said 
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contraband goods or raw materials are found, and 
made the following observation: 

The plain and natural meaning of the 
language used is that all personal property 
in the same place where the contraband 
articles are found is the subject of forfei¬ 
ture. * * * 

To that end provision is made, by the sec¬ 
tion under consideration, for the forfeiture, 
not onlv of the offending articles, but also of 
other property, though itself innocent, 
which is associated, connected with, and 
used in relation to the business conducted on 
the premises. Extraordinary temptations 
to defraud the government are present. 
Many ruses, subterfuges, and blinds may be 
resorted to. Personal property, other than 
the offending article itself, may be used to 
conceal the violation of law and to facilitate 
the accomplishment of the fraudulent pur¬ 
pose of evasion of the internal revenue laws. 
The sale and removal of property subject to 
a tax, but which has not been paid, may be 
effected in a room or place in a building hav¬ 
ing the equipment and outward aspect of a 
legitimate business. The internal revenue 
laws are not only complete, but they are 
drastic and stringent, and are intended ef¬ 
fectively to prevent fraud. Upon the theory 
that fraud has been perpetrated in a place 
or building, all personal property contained 
in or connected therewith is subject to for¬ 
feiture. The personal property, by its as¬ 
sociation and connection, is infected also 
with the fraud. [Italics ours.] 





See further the case of U. S. v. Two Shaking 
Units, etc., 48 F. (2d) 107 (C. C. A. 2) j where 
the Prohibition Agents entered a garage andj found 
a quantity of beer and found connecting! pipes 
leading to a brewery across the street, whereupon 
the brewery and its equipment was seized( The 
Court upheld the seizure, which was made under 
the provisions of said Section 3453, and made the 
following significant statement : 

These facts and circumstances were so 
clearly sufficient to warrant a seizure of the 
propertu of the kind enumerated in the 
statute that it seems idle to urge the con¬ 
trary, and we have no hesitation in holding 
that there was then reasonable cause \to be¬ 
lieve that this property was possessed in 
violation of the statute and so could lawfully 
be seized. Nor was it necessary to obtain a 
search warrant. The premises in which the 
property was kept were the brewery build¬ 
ings of a permittee empowered to manufac¬ 
ture cereal beverages according to the terms 
of its permit. The officers were entit led to 
inspect such premises. They had entered 
lawfully with the knowledge and consent of 
the owner, and, having so entered, seized the 
property found in possession of such owner 
in violation of law and subject to seizure 
under the above-quoted statute. It is a mis¬ 
take to assume that, when premises | have 
lawfully been entered, a search and seizure 
that is reasonable must always be under a 
search warrant. Hilsinger et al. v. Ufiited 
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States (C. C. A.) 2 F. (2d) 214. [Italics 
ours.] 

See also the case of Stork v. McC am pbell, 55 F. 
(2d) 687, where the Court sustained a similar 
seizure of the furnishinys and equipment in the 
premises where non-tax-paid liquor was seized, the 
Court saving: 

In the present case, therefore, there can 
be no doubt that all the furnishinx/s and 
equipment of rooms where tax-unpaid 
liquors were sold and also all articles on the 
premises related or incident to the sale of the 
liquor were subject to seizure and forfeiture. 
[Italics ours.] 

See alsoithe case of United States v. One Still, 
27 Fed. Cases No. 15954 (C. C. E. D. N. Y.), where 
a seizure under the provisions of said Section 3453 
was sustained, and the Court very clearly analzed 
the meaning and purpose of said Section 3453, the 
Court saving: 

It embraces, first, all poods, articles, or 
objects on which taxes are imposed by law, 
found in the possession or within the control 
of any person, for the purpose of being sold 
or removed in fraud of the internal revenue 
laws, or with intent to avoid payment of the 
taxes: second, all raw materials found in like 
possession or control, intended to be manu¬ 
factured into articles of a kind subject to 
tax, with the intent to sell the same in fraud 
of the revenue, or to evade the payment of 
the tax; and third, all personal property 
whatsoever found in the place or building, 
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or within the yard or enclosure, whete the 
articles or raw materials previously referred 
to were found or seized. The reason fj>r the 
seizure of the articles enumerated in th^ first 
and second class, is obvious enough. | It is 
for the fraudulent intent of the person in the 
possession or control of them, that is, in¬ 
tent to defraud the public revenue by evad¬ 
ing the tax. The seizure of the articles in 
the third class stands on different grounds, 
namely, association with the guilty classes 
or articles. The fraudulent intent or pur¬ 
pose of the person in the possession, or hav¬ 
ing the control, of the articles does not con¬ 
stitute an element of the offence or ground 
of forfeiture. The reason for embracing 
this latter class is said to be, that personal 
property thus situated was frequently used 
to facilitate the accomplishment of the 
frauds provided against the fore part of the 
section—for example, it is said, that j dis¬ 
tilleries were established in the rear !of a 

i 

livery stable, the latter being used not only 
as a blind, but being conveniently employed 
in the fraudulent removal of the distilled 
products. [Italics ours.] 

The undisputed evidence in the case is that) the 
appellant was manufacturing beer of an unlawful 
alcoholic content, and was selling same in\ his 

i 

restaurant and as a part of his restaurant business. 
The undisputed evidence also is that he hacl no 
brewer's license or permit; lie paid no taxes of\any 
hind on the beverages which he made and sold; and 
not an article was moved or touched until the 

i 

l 

i 


samples had been given to the chemist and he made 
the tests which show' conclusively that the beer 
contained an unlawful alcoholic content. It is clear 
from the above-cited authorities that it became the 
absolute sworn duty of Deputy Prohibition Ad¬ 
ministrator Bland ford to make the seizure and to 
call upon any and all agents who were present to 
assist him therein. In this connection, it is sub¬ 
mitted that if lie had not made the seizure he would 
not onlv have been liable to removal from office, but 
might even have been liable to prosecution under 
the rule laid down by the Supreme Court of the 
United States in the case of Donnelly v. U. S., 276 
U. S. 505, where the Court held that a Prohibition 
Director, who has knowledge of the unlawful 
possession and transportation of intoxicating 
liquor, violates his duty and becomes liable to 
prosecution for failing to report the same as 
provided by law. 

Deputy Prohibition Administrator Blandford, 

having the clear right and duty, as has already been 

pointed out, to seize the articles mentioned, of 

course had the right to remove the same from the 

premises in question. This rule was clearly laid 

down bv the Court in the case of Stork Restaurant 
* 

v. McCampbell, supra, where it said: 

As a general proposition, the right of a 
public officer to seize personal property car¬ 
ries yvith it the right to remove the property 
from the premises. This is certainly true 
of a sheriff on attachment or execution, un- 
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less removal would result in destruction of 
the property. “When he seizes, he may re¬ 
move it for safe keeping, and this is no\ only 
to give effect to the seizure, but for hik own 
securityCatlin v. Jackson, 8 Johns. 
(N. Y.) 520, 548. See also Mills v. Camp, 
14 Conn. 219, 36 Am. Dec. 488; Williams v. 
Powell, 101 Mass. 467, 3 Am. Rep. 396; 
Full am v. Stearns, 30 Vt. 443; Grey v. Sheri¬ 
dan Electric Light Co., 19 Abb. N. C. (^. Y.) 
152,155. It must be fully as true in th ([ case 
of an officer exercising the right of distraint 
or of seizure for forfeiture. The denial of 
power to remove seized articles to a pldce of 
security designated by law or selected by the 
officer would beyond doubt be an unwar- 
ranted restraint upon him and might seri¬ 
ously cripple the enforcement of theflaw. 
In fact, it is a trespass for the officers to 
remain on the premises longer than is neces¬ 
sary to remove the seized property, unless 
they have the owner’s permission, j See 
United States v. American Brewing Co. 
(D. C.) 296, F. 772, 777; Rowley v. Ric\e, 11 
Mete. (Mass.) 337. It is plain, there We, 
that such articles as the defendant had the 
right to seize on the plaintiff’s premises he 
has the right to remove from the plaintiff’s 
premises. * * * j 

For his authority to seize the plaintiff’s 
furnishing and equipment, the defendant 
relies on section 3453 of the Revised Sc¬ 
utes (26 U. S. C. A. Sec. 1185). The'Su¬ 
preme Court has recently held that upder 
this statute the furnishings and equipment 


of a room where tax-unpaid liquors are sold 
are seizable and forfeitable. United States 
v. Ryan, 52 S. Ct. 65, 68, 76 L. Ed. —, 
decided November 23,1931. See also United 
States v. One Ice Box (D. C.) 37 F. (2d) 
120; United States v. Ten Bottles (C. C. A.) 
48 F. (2d) 545. [Italics ours.] 

Indeed, it lias been held, in cases involving simi¬ 
lar seizures, that, upon such a seizure under the 
provisions of said Section 3453 Revised Statutes, 
the burden is upon the claimant to prove that the 
situation of the property so seized was consistent 

with the plaintiff ? s innocence and that the law was 

% 

being complied with, and not violated. See United 
States v. One Still, supra, where the Court said: 

The provision is penal, and necessarily 
implies some degree of guilt in the condition 
of the property subjected to forfeiture. If 
the condition, however, in which it is found 
brings it within the words of the clause in 
the Section, the onus is upon the claimant 
to make out, to the satisfaction of the court 
and jury, that the situation of the property 
was consistent with his entire innocence. 
[Italics ours.] 

See to the same effect the case of United States 
v. Fi ve Hundred and Eight Barrels, etc., 5 Blatcli. 

407. 

It is thus too clear for argument that Deputy 
Prohibition Administrator Blandford not onlv had 
the legal right, but it was his sworn duty, to seize, 
as he did, the articles which he found upon the 
premises in question. 
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Trespass lies not for a lawful seizure, but on tl}e con¬ 
trary, only for an unlawful and tortious oi^e 

! 

Trespass never lies for a lawful seizure of tak¬ 
ing. On the contrary, trespass lies only for p tor¬ 
tious entry or a tortious taking, or for an unauthor¬ 
ized entry or an unauthorized taking. Thip lias 
always been the law, and the very definition of 
trespass pre-supposes that the act complained of 


was tortious or unauthorized. 

In this connection the burden was on the appel¬ 
lant to show that there was an unlawful seizure and 
taking, and there was not a shred of evidence in 
the case to indicate anything but a lawful seizure 
and taking. The appellant admittedly had i\i his 
possession and on the premises non-tax-paid liquor 
and raw materials, and the provisions of Section 
3453 of the Revised Statutes, already referred to, 
prescribed that not only such liquor and raw mate¬ 
rials were subject to seizure and forfeiture, but 
that all personal property found in the place where 
the same teas seized was likewise forfeitable . j 

i 

There can be no doubt, therefore, but that upder 
the law, the articles seized were subject to forfeit¬ 
ure and that the seizure was justifiable and lawful 
in every respect. In this connection it is most 
important to note that the appellee’s plea in j de¬ 
fense teas not one of mere probable cause, but i pri¬ 
marily that the seizure was entirely lawful and 
proper in every respect. 


i 
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There is a vast distinction between complete 
justification as a defense and probable cause as a 
defense. With respect to probable cause, Chief 
Justice Marshall stated in Locke v. U. S.,I Crunch, 
339-43: 

It may be added that the term “probable 
cause”, according to its usual acceptation, 
means less than evidence which would jus¬ 
tify condemnation; and, in all cases of sei¬ 
zure, has a first and well-known meaning. 
It imports a seizure made under circum¬ 
stances which warrant suspicion. [Italics 
ours.] 

As the Supreme Court stated in the case of 
Moore Ice Cream Co. v. Rose, 289 U. S. 373-82, 
in a case where the facts were very similar to the 
instant case: 

The case is not one for a certificate of 
probable cause, as it might be if the officer 
had trespassed under a mistaken sense of 
duty. In such circumstances a certain lati¬ 
tude of judgment may be accorded to the 
certifying judge, though even then it is 
enough that a seizure has been made upon 
grounds of reasonable suspicion. Locke v. 
United States, 7 Cranch, 339; Agnew v. 
Ilaymes, supra; Carroll v. United States, 

267 IT. S. 132,149; I)umbra v. United States, 

268 IT. S. 435, 441. One does not speak of 
probable cause when justification is com¬ 
plete. [Italics ours.] 

(it is interesting to observe that in the Moore 
case, supra, we find the Supreme Court of the 
United Stgtes citing with approval the case of 


Agnew v. Haymes, 141 Fed. 631, a case decided by 
the Circuit Court of Appeals for the Fourth Cir- 

I 

cuit, which is identical as to facts, with the inlstant 

i 

case, and which decision appellant contends ijs not 
good law. In the Moore case, the Supreme (J)ourt 
not only cited with approval the case of Agneiv v. 
Haymes on page 382 of the decision as already 
stated, but it is likewise cited with approval on 
page 381 of the decision. We shall have occasion 
to discuss this case at some length under a sfibse- 

i 

quent heading, but in view of the important jpart 
that the decision plays in the present case, jit is 
deemed advisable and proper to call to the Cotirt’s 
attention at the outset the fact that this case re¬ 
ceives the approval of the Supreme Court oft the 
United States as already indicated. We likewise 
find that the case of Agneiv v. Haymes was edited 
with approval by the Supreme Court of the Uiiited 
States in the case of Carroll v. U. S., 267 U. S. 1132— 
158.) 

The word “trespass”, as used in the law, is de¬ 
fined in Words and Phrases, Third Series, Vollime 

7, page 613, as follows: j 

! 

Trespass is an injury to the person, prop¬ 
erty, or rights of another which is the imjnie- 
diate result of some wrongful act committed 
with force, either actual or implied. J^eed 
v. Guessford, 105 F. 428, 429, 7 Boyce (Dlel.) 
228. | 
Actionable trespass involves a wrongful 
or unjustifiable entry upon the lands of an¬ 
other, or the performance of some improper, 
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careless, wrongful, or unnecessary act 
thereon. Rank Realty Co. v. Brown, 187 
N. i Y. S. 556, 557, 114 Misc. Rep. 357. 
[Italics ours.] 

See also Words and Phrases, First Series, Vol¬ 
ume 8, page 7088, where trespass is defined as fol¬ 
lows : 

‘ 4 Trespass'’ is any misfeasance or act of 
one man whereby another is injuriously 
treated or damnified; any unlawful acts 
committed with violence, actual or implied, 
to the person, property, or rights of another; 
anv unauthorized entry on the realty of 
another to the damage thereof. 1 Bouv. 
Law Diet. 747. While different authors use 
different terms in defining the word, they 
all give to it the same meaning. But the 
definition given by Mr. Bouvier is probably 
as clear as any that can be found. Casey v. 
Mason, 59 Pac. 252, 253, 8 Old. 665. 

“Trespass” is defined as any misfeasance 
or act of one man whereby another is inju¬ 
riously treated or damnified. Any unlawful 
act committed with violence, actual or im¬ 
plied, to the person, property, or rights of 
another, or any unauthorized entry upon the 
realty of another, to the damage thereof, is 
a trespass. Louisville & N. R. Co. v. 
McCombs (Ky.) 55 S. W. 921, 922. [Italics 
ours.] 

Upon the proposition that trespass involves a 
wrongful act, see also the following cases: 

Carter v. Haynes, 269 S. W. 216-220; 

Brown v. Walker, 123 S. E. 636; 


I 
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Nolan v. N. Y. Railway Co., 39 Atl. 115, 
125; i 

Gunn v. Fellows, 1 Hun. 257, 259; j 

Murrdl v. Brown, 70 F. 967, 968; j 

Little v. State, 89 Ala. 89; | 

Casey v. Mason, 59 Pac. 252. 

This proposition was squarely enunciated by the 
Supreme Court of the United States in the cas4 of 
Averill v. Smith , 17 Wall. 82, where, in an action 
of trespass against the Collector of Internal Rev¬ 
enue for taking and carrying away certain bar¬ 
rels of whiskey, the Supreme Court made this sig¬ 
nificant statement: 

i 

Trespass certainly tv ill not lie in such a 
case for the act of seizure, unless it appears 
that the act teas tortious or unauthorized, 
neither of which is proved or can properly 
he presumed in the present case, as the act 
of seizure was made by the party as the col¬ 
lector of the revenue and in a case where it 
was his duty to make it if he really believed 
what he alleged, that the property was for¬ 
feited to the United States. Attempt to s^ll 
such property to avoid the payment of tljie 
internal revenue duties imposed thereon is 
a legal cause of forfeiture, and if the defend¬ 
ant, as such collector, had good cause to be¬ 
lieve and did believe that the property de¬ 
scribed in the information was forfeited to 
the United States by any such attempt of 
the owner, it was his duty to make the seiz¬ 
ure, and inasmuch as the District Courf, 
having jurisdiction of the subject-matteif, 
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have adjudged and certified that there was 
probable cause for the seizure, the court is 
of the opinion that trespass will not lie for 
that act. [Italics ours.] 

The Supreme Court said in the case of Shevlin- 
Carpenter Co . v. Minn., 218 U. S. 57-69: 

* * * trespass is a legal wrong, not any 

innocent act. [Italics ours.] 

In the case of Harding v. Woodcock, 137 U. S. 
43, which case is also cited by the appellant herein, 
an action of trespass was brought against the Col¬ 
lector of Internal Revenue, Woodcock, for the 
seizure of the plaintiff's distilled spirits, for the 
non-payment of a tax assessment. After the seiz¬ 
ure the Collector sold the said spirits, and subse¬ 
quently a suit was brought by the United States 
on the Distiller's bond, which suit resulted in a 
verdict for the distiller, in which action the ques¬ 
tion involved was the validity of the taxes; the 
plaintiff in the trespass suit relied upon said judg¬ 
ment as proof of the invalidity of the taxes and the 
liability of the Collector for damages for having 
made the seizure of his property. The defendant 
Collector in the trespass suit filed a plea of justifi¬ 
cation, to which a replication was filed and a de¬ 
murrer to the replication was filed. This plea of 
justification was stricken out . At the trial the 
Court instructed the jury that the assessment of 
the taxes was a complete defense and directed a 
verdict for the defendant Collector. The plaintiff 
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on appeal contended that, the plea of justification 
having been stricken out, the Collector had j w de¬ 
fense. Thus it appears that the case presented a 
situation where, although the plea of justification 
had been stricken out and no certificate of probable 
cause had been issued, the rightfulness of the ac¬ 
tion of the lower court in directing a verdict for 
the plaintiff upon proof of the said facts wqs be¬ 
fore the Supreme Court, and the Supreme Court 
affirmed\ the judgment below, and said: ! 

The striking out of the plea did n6t re¬ 
move the fact that the seizure and sale \were 
made under proceedings which protected the 
officer of the government f rom personal lia¬ 
bility, because in the declaration itself his 
liability is charged upon a state of j'acts 
which shows that he acted in conformity 
with the law, and could not, therefor\, be 
held responsible for the alleged invasion of 
the rights of the plaintiff in its enforcement. 
[Italics ours.] 

The case of U. S. v. Cumming, 130 U. S. 45 
also instructive upon this proposition. In 
case the United States appealed from a judgnhent 
in favor of Cumming, a distiller, awarding dam¬ 
ages for the seizure and detention of the plaintjff’s 
whiskey, which had been seized by the Collector 
of Internal Revenue, and which judgment wasj re¬ 
covered in the Court of Claims under a Special 
Statute, 23 Stat. 639. In reversing this judgment, 
the Supreme Court said that, as the Collector \ad 


2, is 
that 
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committed no wrong, the plaintiff could not recover 
and said, at page 455: 

A satisfactory answer to this suggestion 

is that if Congress intended to do more than 

give the plaintiffs an opportunity, in an 

action for damages brought in the Court of 

Claims, to test the question as to the liabil- 

ity of the United States, upon the law and 

fads, for the alleged wrongs of their officers, 

that intention would have been expressed in 

language not to be misunderstood. * * * 

According to this construction of the act, 

the plaintiffs /rere not entitled to judgment 

against the United States in any sum: for, 

if Collector Bailen and other revenue officers 

did nothing more than the law authorized 

them to do , neither then nor the aovernment 
/ »/ •/ 

■would he liable in damages; while, if they 
acted illegally, they would be personally 
liable in damages; not the government. 
[Italics ours.] 

See also' the case of Sadly v. Smith, 11 Joh. 
(N. Y.) 500, where an action of trespass was brought 
against the Collector of Customs to recover dam¬ 
ages sustained by reason of the seizure of certain 
goods of the plaintiff by said Collector. The de¬ 
fendant filed two pleas—(1) that the defendant, as 
Collector of Customs, had seized the goods as for¬ 
feited to the United States by reason of having 
been unlawfully imported in the United States; 
and (2) that lie had suspected that the goods were 
unlawfully imported and had, therefore, seized the 
same, and that libel proceedings had been insti- 
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tuted against the same in the District Couift. In 
rendering judgment for the defendant, the SCourt 
said: 

I 

The collector, therefore, had a rigfit by 
law to make the seizure, and to retain the 
goods in his custody, until it could he Ascer¬ 
tained, hy due course of law, whethet\ they 
were forfeited or not. Admitting, then, that 
the facts stated in the replication to the sec¬ 
ond plea are true, and that the seizure was 
in the manner therein set forth, the law of 
the United States authorized it, and \is a 
sufficient protection to the defendant in this 
cause . [Italics ours.] j 

i 

The case of Cardinel v. Smith, 5 Fed. Case^ No. 
2395, was an action of trespass by Cardinel ag 
Smith, a Collector of Internal Revenue, for im¬ 
ages for the seizure of certain canned meats, |etc., 
seized bv the Collector. In this case the Court 
clearly lays down the principle that officers j are 
liable in trespass only for tortious seizures, find 
that the certificate of probable cause is issued to 
protect them when they become liable for a mis¬ 
taken or unlawful seizure . This case will be re¬ 
ferred to herinafter, but upon the present p<j)int 
suffice it to say that the Court said, with j re¬ 
spect to the proposition here under consideration, 
that is, the liability of the Collector for damages in 
an action of trespass: j 

The only remaining question in the c^se 
is, were these goods, at the time they wbre 
offered and exposed for sale, liable to pay a 
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duty? 7/ they were, they ivere forfeited to 
the United States and the seizure teas law¬ 
ful, otherwise not . [Italics ours.] 

This proposition is very aptly stated by the 
Court in the case of U. S. v. Homestake Min. Co., 
117 F. 481 (C. C. A. 8), where the Court made this 
statement: 

The truth is, however, that this rule, and 
every other rule which measures the dam- 
ages caused by tresx>assers, does not call the 
righteous, but sinners, to restitution. None 
of these rules have any application to those 
who do not violate the law. [Italics ours.] 

The case of U. S. v. Seiler, 59 F. (2d) 459, was 
one, where, in a criminal prosecution, the defend¬ 
ant claimed that the action of the agents, in enter¬ 
ing a near beer saloon and seizing some beer and 
testing the same on the defendant’s premises, con¬ 
stituted a trespass, and, therefore, the arrest of the 
defendant was illegal; the Court, in denying this 
contention, said: 

Nor do I find any real basis for the con¬ 
tention that there was a trespass. The de¬ 
fendant’s place of business was public, and 

the entry of the agents was entirely legal. 
* * * 

The result was that whether the ebulli- 
ometer was operated in accordance with the 
directions, or as applied by Agent Light, the 
reading was practically the same. 

The whole evidence demonstrates that the 
instrument used can be relied upon, and the 
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court being satisfied that there was no tres¬ 
pass, and that the arrest and search was not 
made until after the agents had probable 
cause for making the same, the petition is 
dismissed, and the relief therein prayea for 
is denied. [Italics ours.] 

Upon this proposition see also the case of U. S. 
v. Distilled Spirits, 5 Blatch. 407, and Standard 
Carpet Co. v. Bowers ,284 F. 284 (D. C. S. D. N. Y.). 

It is believed that it has always been the law that, 
in order to successfully maintain an action for 
false imprisonment, which is in effect an action of 
trespass, the plaintiff must prove that the ad al¬ 
leged to constitute the trespass teas unlawfid, land 
if the proof show' that the arrest was lawful, \hen 
the action of trespass (that is false imprisonment) 
fails. See the case of Polonsky v. Pennsylvania 
E. Co., 184 F. 558 (C. C. S. D. N. Y.), where the 
Court made the following statement: 


The gist of an action for false imprison¬ 
ment is a trespass committed either person¬ 
ally or by procurement upon the body of 1 , the 
plaintiff. It is essential to the successful 
maintenance of the action that the act al- 
leged to constitute the trespass is unlawful. 
That the trespass aforesaid consists in the 
arrest, incarceration, or detention of an 
innocent man is not of itself material. That 


the arrest of one who is innocent must be 
unlawful is naturally an attractive state¬ 


ment ; but, if the forms of law be observed, 
such statement is not necessarily true. ;An 
arrest and consequent imprisonment may be 
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unjust and mistaken, but, if it be lawful 
(i. e., in compliance with the technical re¬ 
quirements of statute or common law as 
the case may be ), then no trespass was com¬ 
mitted, and resort must be had to an action 
of trespass on the ease (i. e., for false im¬ 
prisonment). One who unlawfully per¬ 
forms the physical seizure constituting ar¬ 
rest is a trespasser, and therefore a tort¬ 
feasor; and one who counsels, procures, aids, 
or abets such tort-feasor is himself a joint 
tort-feasor. * * * 

If this plaintiff had been compelled to 
declare in trespass for an assault vi et arm is, 
he ivould have been brought face to face 
with the proposition that whatever assault 
teas committed was done by an officer in 
strict conformity with the statute, and that, 
therefore, the imposition of hands was laic- 
ful. He would therefore have been com¬ 
pelled to consider whether he could not 
frame his action on the case as for an 
unlawful use of lawful process or its equiva¬ 
lent. [Italics ours.] 

So also with respect to a case of malicious prose¬ 
cution filed after a criminal charge had been nolle 
prossed, the Court said in Gedratis v. Carroll, 247 
Mich. 141-5: 

The second count has no questions of 
merit. Plaintiff admittedly was guilty of 
the charge made against him. This teas a 
complete defense. Malicious prosecution is 
a remedy for wrongs done to innocent per¬ 
sons, not a means to afford the guilty a bonus 
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for a failure of justice. Mack v. Sharp, 138 
Mich. 448 (5 Ann. Cas. 109) ; Hetfield v. 
Mortimer , 236 Mich. 214; 38 C. J. p. 459. 
[Italics ours.] 


In an action of trespass not only is it a complete defense 
to show that the seizure was lawful in every respect, 
but it is also a defense to show that the officer had 
probable cause to make the seizure 

• I 

We have already indicated that appellee’s de¬ 
fense in this case is not one of mere probable j cause, 
but that the* seizure made at the command of his 

superior officer, Deputy Prohibition Administrator 

! 

Blandford, was entirely legal and proper in every 
respect. It is interesting, however, to note that 
appellee did not have to go this far to defend in an 

i 

action of trespass, but that probable caus^ is in 
and of itself a defense. 

The case of Agnew v. Haymes, 141 Feji. 631 
(C. C. A. 4) is squarely in point with respect to 
the question now under consideration. The jplain- 
tiff herein concedes the fact that this easel is in 
point, but contends that it is not good la\^ and 
that it is in the face of the decision of the Supreme 
Court of the United States, in the case of Gels ton v. 
Hoyt, supra, and The Apollon , 9 Wheat. 373, but 
it will be demonstrated herein that the Agneiv case 
is not inconsistent with the latter two cases, but is 
entirely consistent therewith, and states the law 

j 

exactly with respect to the defense of prcjbable 
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The Circuit Court of Appeals reversed the judg¬ 
ment of the Court below and stated the conclusion 
of the Court below to have been substantially what 
the plaintiff here contends for , using the following 
language: 

following upon the reasoning, the conclusion 
reached was, in effect, that in every case of 

i / / %/ 

seizure in which there was a failure to se¬ 
cure a forfeiture, the owner or claimant of 
the property seized had a cause of action for 
damages, and that reasonable cause for seiz¬ 
ure was not a defense to a recovery, but only 

• / v 

a protection, personally, to the officer mak¬ 
ing the seizure. In other words, in every 
case of seizure, which was not prosecuted to 
judgment of forfeiture of property, the 
owner of the property is entitled to sue the 
seizing officer and recover judgment for 
damages, it being within the power of the 
court in which the recovery is had to certify 
that there was probable cause for the act 

done bv the officer, or that he acted bv direc- 

%> / %> 

tion: of the Secretary of the Treasury, or 
other proper officer of the government; and 
thus transfer the liability for payment of 
the recovery from the officer to the govern- 
ment. 

In discussing the provisions of Sections 970 and 
989, Revised Statutes, the Court made the follow¬ 
ing statement: 

The provisions of section 970 would be of 
no avail to the officer in a number of in¬ 
stances in which he might be sued for dam¬ 
ages for an act done in the performance of 
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his official duty, for the provisions of | that 
section are confined solely to cases of seizure 
where there is a prosecution in court against 
the property seized. In such cases, although 
judgment is rendered in favor of the 
ant, the court is empowered to have € 
a certificate of reasonable cause for the 
ure, and this prevents a recovery of 
costs by the claimant, and also bars 
tion for damages against the person 
ing the seizure, and the prosecutor, prc 
the property is forthwith returned to I the 
claimant or his agent. Whereas section 989 
provides for the protection of the collector 
or other officer of the revenue from personal 
liability by reason of any act based ujpon 
probable cause, done by him in performance 
of his official duty or under the directions 
of the Secretarv of the Treasury, or other 
proper officer of the government; and it also 
affords protection in cases of recovery 
against the collector, or other officer |for 
money exacted bv him, by virtue of his office, 
and paid into the treasury. [Italics oujrs.] 

i 

The Court, in the Agnexv case, supra, referred to 
the fact that both of these sections 970 and 989 |iad 
been frequently before the Supreme Court for Con¬ 
struction and application, and the Court, at phge 
637, refers to and discusses the case of Gelstok v. 

7 i 

Iloyt, supra, and says that in that case “the prin¬ 
ciple is also recognized there that probable cafise 
for the seizure is sufficient to prevent recovery 
against him” \ 
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The Court also refers to the ease of Aver ill v. 
Smith, supra, and after discussing the facts of said 
case, the Court in the Agnew case, states that, in 
the Averill v. Smith case, the Supreme Court lavs 
down “the general proposition so often repeated, 
that trespass will not lie in a case for the act of 
seizure, unless it appears that the act was tortious, 
or unauthorized, and says, referring to defendant: 

“As such collector had good cause to be¬ 
lieve, and did believe, that the property de¬ 
scribed in the information was forfeited, to 
the United States for the illegal act of the 
owner, he was warranted in making the seiz¬ 
ureA 9 [Italics ours.] 

The Court in the Agnew case also refers to the 
ease of United States v. Sherman, 98 U. S. 565, to 
the case of U. S . v. Abattoir, 106 U. S. 160, to the 
case of Harding v. Woodcock, supra, and to the 
case of Stacey v. Emery, 97 U. S. 642, to the effect 
that these cases “show that reasonable cause for 
action will avail an officer although there was no 
proceeding under Section 970 
The Court, in the Ag)iew case, also refers to the 
provisions of Section 3460 of the Revised Stat¬ 
utes, providing for the seizure of property in fraud 
of the internal revenue, and the Court expressly 
states that in the case of seizure under that section, 
probable cause is a defense and that the Collector 
will be held liable only for destroying or damaging 
the property seized, and the reasoning of the Court 
with reference to that statute, is entirely applicable 
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to the case at bar, where the Court says, at page 
639: 

i 

By the provisions of this statute, if a col¬ 
lector of internal revenue seizes property, 
which he believes has violated the law so as 
to become forfeited, of the value of $f)00 or 
less, the case is not transferred to the dis¬ 
trict attorney for action, by a proceeding 
in rem, unless a claimant intervenes 
files bond for costs. Let us take a ca 


and 


se un¬ 


der this section, in which the collector, act¬ 
ing upon reasonable cause, makes a seizure, 
but afterwards, upon investigation, deter¬ 
mines that the case which he believed |to ex¬ 
ist at the time of the seizure cannot be sus¬ 
tained, and, without further action, releases 
the property, and returns it to the o\wner. 
In such case, if the property is restored in¬ 
tact, the owner could not recover dagiages 
for its seizure and detention; but if, ojn the 
other hand, the property was lost or injured 
whilst in custody of the collector, without 
his default, the owner would have a right of 
action in which he would be entitled io re¬ 
cover for the actual value of the property 
lost, or the injury to it, and, upon sucjh re¬ 
covery, the court, by virtue of the provisions 
of section 989, could certify the reasonable 
cause for the seizure and the liability for 
payment of the damages recovered vfould 
be upon the government. [Italics ours.] 
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And the Court further states that the same prin¬ 
ciple applies to a seizure under Section 3298, Re¬ 
vised Statutes, the Court saying: 

Will any one contend that in a suit by the 
owner for damages for the seizure and de¬ 
tention of his property, the officer could 'not 
protect both himself and the government by 
showing that the conditions at the time of 
the seizure were such as to constitute prob¬ 
able cause, and to afford reasonable ground 
for seizure? We think not. [Italics ours.] 

It is to be noted that, in Agnew case, the pro¬ 
ceeding in rem had been dismissed and no certif¬ 
icate of probable cause issued, and the Court held 
that the trial Court was in error in refusing the 
instruction requested by the defendant, the Court 
saying at page 640: 

And the court, in our opinion, under the 
circumstances, should have gone further 
and instructed the jury that the order of the 
Commissioner of Internal Revenue to the 
collector of the district, directing him to 
make the seizure, was, in law, reasonable 
cause, and a protection to the defendants 
against damages for their action. “The 
question of probable cause, the facts being 
undisputed, is one of law.” United States 
v. Gay, 2 Gall. 359, Fed. Cas. No. 15193. 
The facts here were uncontroverted that the 
officers of the internal revenue had exam¬ 
ined Havmes’ distillerv, and had found in 
and about it conditions which led to the be¬ 
lief that it was not being operated accord- 
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ing to law, and that the government wai be¬ 
ing defrauded of the taxes upon its 
uct. The report of the revenue agent 
commissioner, set out in full in the record, 
and which was introduced in evidence ujpon 
the trial, shows this fact. Upon this report 
the commissioner came to the conclusion 
that the distillery and fixtures, and the dis¬ 
tilled spirits on hand, were forfeited tojthe 
government; and we must say, upon the con¬ 
ditions about the distillery, which the report 
of the revenue agent shows, it was sucji a 
conclusion as would be naturally arrivedlat. 
[Italics ours.] | 

The Court, at page 641, also made the follow¬ 
ing pertinent observation: | 

If the defendants acted bona fide, and ihe 
seizure teas based upon reasonable caupe, 
thru every element of damages, save those 
of actual loss of the property, or injury to it 
whilst in custody, was eliminated. Other¬ 
wise, in every criminal proceeding, where kn 
arrest is made, although the officer making it 
may act in perfect good faith, and be armed 
with the process of law, yet, if the prosecu¬ 
tion should fail, the person arrested would 
have the right to recover from the officer 
damages for injury resulting to his charac¬ 
ter and business reputation by reason of the 
arrest. j 

It is a recognized principle of the law, in 
cases of seizure and forfeiture under the 
revenue laws, that it is the property, and 
not the owner, which offends. The property 

99754—3G 5 
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is treated as the defendant in the proceed¬ 
ings—as a thing guilty, susceptible of being 
tried and condemned, whilst, as is said by 
the law writers, the owner merely gets notice 
along with the rest of the world, and may 
appear for his property or not. It follows, 
therefore, if an officer, armed with the 
proper process, or authority, arrests prop¬ 
erty upon the charge that it has offended the 
Jaw, the same principles protect him as 
in cases of the arrest of individuals. It is 
not a rare occurrence that individuals are 
arrested, held in custody—sometimes incar¬ 
cerated, and yet, upon the trial, they are ac¬ 
quitted. However, if the officer making the 
arrest was duly authorized, and acted within 
the limits of his duty, he cannot be mulcted 
in damages for the arrest and consequent in¬ 
jury to reputation and business credit. In 
the enforcement of the revenue laws, an 
officer within the scope of his authority, and 
icith proper process in his hand; or, under 
circumstances affording reasonable cause, 

1 has the right to arrest property and hold it 
as forfeited to the government for a viola¬ 
tion of its laics. In such case, although the 
proceeding to condemn may fail, yet the offi¬ 
cer cannot be subjected to damages, based 
alone upon alleged injury to the credit and 
reputation of the owner, resulting from the 
seizure and detention of his property, and 
conseqent suspension of the business in 
which the property was engaged; and in no 
event can the government be subjected, 
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either directly or indirectly, to the payment 
of such damages. * * * 

Upon the principles which we have laid 
down, we not only hold that there was ejrror 
in the refusal of the court to give thq in¬ 
structions requested by the defendants,! but 
that there was also error in the rule [laid 
down by the court to govern the jur^ in 
estimating the damages, which was as [fol¬ 
lows : J 

“The jury shall take into consideration 
the loss of profit sustained by the plaiptiff 
during the time his business was suspended, 
and the loss to him by damage to his credit 
and reputation; and as to each item they 
shall not, in any event, allow more than ivas 
stated in the bill of particulars.'’ [Italics 
ours.] 

The Circuit Court reversed the judgment beljow. 
(It is again to he noted that not only has the dpse 
of Agnew v. Haymes been good law for over thirty 
years, hut tJTdt it was cited with approval by \the 
Supreme Court of the United. States in the cask of 
Carroll v. U. S., one of the leading cases on sealrch 
and seizure and probable cause, in 267 U. S. 1$2- 

158. The case of Agnew v. Haymes was also tu\ice 

\ 

cited with approval by the Supreme Court in the 
case of Moore Ice Cream Co. v. Rose, 289 U.\ S. 
373-81-82. This case teas also cited with approval 
in the case of U. S. v. Rogate, 39 Fed. ( 2d ) 172. j) 

It is respectfully submitted that the case j of 
Agnew v. Haymes, supra, is decisive of the iss 


es 
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here under consideration, and that the decision is- 
not, as contended by the plaintiff, inconsistent with 
the decision of the Supreme Court in the case of 
The Apollon, 9 Wheat. 361, and the other cases 
cited by the appellant, but is entirely consistent 
therewith, and that the court in the A (/ne w case, 
supra, specifically refers to the fact that, in cases 
like the case of Gelston v. Hoyt, supra, the defend¬ 
ant teas held liable by reason of a tortious seizure . 
And it is, moreover, respectfully submitted that 
the facts in the Agnew v. Haynies case were, in 
principle, identical with the facts of the case at 
bar, and that that case is clear authority for the 
proposition that, where there has been no deter¬ 
mination of the question of probable cause in an 
in rem proceeding, that question of probable cause 
is still in issue as a defense, and that, upon a .judi¬ 
cial determination in the trespass suit that there 
was probable cause for the seizure, that fact con¬ 
stitutes a good defense to the action of trespass. 

In the case of Cardinel v. Smith, 5 Fed. Cases 
No. 2395, already referred to, an action in trespass 
was brought by Cardinel against Smith, the Col¬ 
lector of Internal Revenue, to recover damages for 
the seizure of certain canned goods seized by the 
Collector, and in rendering judgment for the de¬ 
fendant, in the trespass suit, the Court made the 
following statement: 

At common law any officer, including a 
sheriff acting under process, who seized 
goods of another by mistake or otherwise 
without sufficient authority, was liable to an 
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action of trespass therefor. True, Congress, 
for the purpose of preventing officers of the 
customs from being harassed by action^ for 
vindictive damages, has provided that where 
the property seized has been adjudged't <p the 
claimant as not liable to seizure , if the dourt 

i 

certifies that there was probable cause for the 
arrest, no action can be maintained tliere- 
for. The claimant is restored to his prop¬ 
erty by the judgment of the court, but\ the 
fact, judicially ascertained, that therewas 
probable cause for the taking and detention, 
is made a bar to an action for damages\ for 
the mere detention of the property. Bi\t in 
regard to these goods, there has been no pro¬ 
ceeding in ran to determine their liability 
to seizure as forfeited to the United States. 
The plaintiff’s goods have been taken f^om 
them by the defendants, and the former^ in¬ 
stead of claiming them, giving surety for 
costs, and thereby taking the case into cdurt 
upon the naked question of forfeiture, have 
seen proper to abandon the goods and !sue 
the defendants in trespass for the v^lue 
thereof. Unless, then, the taking or seizure 
was lawful, the defendants must respond in 
damages to the extent of the value of jthe 
goods, and look to the government, which 
has had the benefit of the seizure to rejim- 
burse them. Assuming that the seizure Vas 
unlawful as alleged, the plaintiff have hot 
mistaken their remedy, and may maintain 
this action. [Italics ours.] 

It is significant to observe that, in the Cardinel 
case, the Court clearly holds that the certificate! of 
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probable cause is granted only when an in rem pro¬ 
ceeding Jta$ been brought, and that the granting of 
that certificate is a judicial determination of ths 
question of probable cause, but that, ivhere no in 
rem proceedings have been brought, as in the case 
at bar, the judicial determination of the question 
of probable cause is still open. In rendering judg¬ 
ment for the defendant, the Court said: “There 
must be judgment for the defendants in bar of the 
action, and for their costs and disbursements.” 

In the case of Harding v. Woodcack, 137 U. S. 
43, the facts of which ease have been previously 
stated under another heading, the Court, notwith¬ 
standing the fact that no certificate of probable 
cause was granted and that the plea of justification 
had been stricken out, went into the question of 
probable cause and affirmed the judgment for the 
defendant Collector. 

In the case of Stacey v. Emery, 97 U. S. 642, 
an action of trespass was brought by Stacey against 
Emery, a Supervisor of Internal Revenue, for 
damages caused by the seizure of a quantity of 
whiskey belonging to the plaintiff. After the seiz¬ 
ure, a libel had been filed, and, for reasons which 
do not appear in the opinion, the libel was dis¬ 
missed and the property was released, and a cer¬ 
tificate of probable cause issued in favor of the 
Collector, which certificate stated that the seizure 
was “improperly made”, but upon probable cause. 
The defendant justified under the certificate of 
probable cause, and judgment was given in his 
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favor, from which judgment Stacey appealed, j The 
plaintiff contended on appeal, that the seizurej was 
wrongful, that the defendant, therefore, became a 
trespasser, and that the certificate provided no jpro- 
tection to him, citing the cases of Gelston v. Hoyt, 
supra, and The Apollon, supra. 

The Supreme Court said that the defendant 
bases his exemption from liability for the “unau¬ 
thorized seizure of the plaintiff’s goods”, upon Sec¬ 
tion 970, Revised Statutes, and that the certificate 
of probable cause w^as a conclusive adjudication 
that there w r as reasonable cause for the seizure, and 
that the finding of probable cause, as evidenced by 
the certificate, barred the suit for trespass. 

The Court also made the following observation: 

It is not a question of motive. If the facts 
and circumstances before the officer are fuch 
as to warrant a man of prudence and caution 
in believing that the offence has been Com¬ 
mitted, it is sufficient. Whether the officer 
seized the occasion to do an act which would 
injure another, or whether he moved reluc¬ 
tantly, is quite immaterial. 

Mr. Justice Washington says, in Munn v. 
Dupont, 3 Wash. 37: “If malice is proved, 
yet if probable cause exists, there is no lia¬ 
bility. Malice and w r ant of probable c^iuse 
must both exist”, to justify an action. He 
then defines probable cause in these wo^*ds: 
“A reasonable ground of suspicion, sup¬ 
ported by circumstances sufficiently strong 
in themselves to warrant a cautious map in 
the belief that the party is guilty of! the 
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offence with which he is charged.” [Italics 
ours.] 

In the case of Carroll v. U. S., 267 U. S. 132, the 
Court, at page 155, makes the following observa¬ 
tion : 

It follows from this that if an officer seizes 
an automobile for the liquor in it without 
a ■ warrant and the facts as subsequently de¬ 
veloped do not justify a judgment of con¬ 
demnation and forfeiture, the officer may 
escape costs or a suit for damages by a show¬ 
ing that lie had reasonable or probable cause 
for the seizure. Stacey v. Emery, 97 U. S. 
642. The measure of legality of such a 
seizure is, therefore, that the seizing officer 
shall hare reasonable or probable cause for 
believing that the automobile which he stops 
and seizes has contraband liquor therein 
which is being illegally 1 ran sport ed. 

Yfe here find the line of distinction be¬ 
tween legal and illegal seizures of liquor in 
transport in vehicles. It is certainly a rea¬ 
sonable distinction. It gives the owner of 
an automobile or other vehicle seized under 
Section 26, in absence of probable cause, a 
right to have restored to him the automobile, 
it protects him under the Weeks and Amos 
cases from use of the liquor as evidence 
against him, and it subjects the officer mak¬ 
ing the seizures to damages. On the other 
hand, in a case showing probable cause, the 
Government and its officials are given the 
opportunity which they should have, to 
make the investigation necessary to trace 
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reasonably suspected contraband goods and 
to seize them. [Italics ours.] j 

Such a rule fulfills the guaranty of the 

C-7 

Fourth Amendment. In cases whefe the 
securing of a warrant is reasonably prac¬ 
ticable, it must be used, and when properly 
supported by affidavit and issued after judi¬ 
cial approval protects the seizing officer 
against a suit for damages. In cases where 
seizure is impossible except without] war¬ 
rant, the seizing officer acts unlawfully and 
at his peril unless he can show the court 
probable cause. United States v. Kaplan, 
286 Fed. 963, 972. [Italics ours.] 

In the case of Burke v. Trevitt, 4 Fed. Cases No. 
2163, a libel was brought by Burke for the rdstitu- 
tion of certain goods seized by Trevitt, a Revenue 

o J 

Officer. The goods in question were seized as for¬ 
feited by law, but no proceedings had at any time 

! 

been instituted in the nature of in rem proceedings 
to bring about the forfeiture of said goods, j The 
defendant, in his answer, set forth the seizure, the 
detention of the goods seized, and the return <jf the 
same to the plaintiff. It appears that a libel suit 
had been filed against the vessel, but the cargo was 
restored to the plaintiff, and, upon trial of the] libel 
suit against the vessel, the vessel was acquitted. 
It also appeared that some of the cargo was fniss- 
ing or had been stolen. The libel filed by the pjlain- 

i 

tiff was dismissed and, in affirming this judgment, 
the Circuit Court said, at page 748: j 

As to seizures for breaches of municipal 
law, they are made by officers of the customs 
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and others at their own peril. If made with¬ 
out probable cause, the seizor is responsible 
for all consequences; for the act is construed 
a tortious act; and his diligence in the 
preservation of the property is no protec¬ 
tion against losses occasioned by superior 
force, or inevitable casualty. If made with 
probable cause, the seizor, at least by the 
laws of the United States (Act March 2, 
1799 (1 Stat. 695), c. 128, Sec. 89; Act Feb¬ 
ruary 24, 1807 (2 Stat. 422), c. 64), is en¬ 
titled to the benefit of a bonae fidei posses¬ 
sion > and is responsible only for ordinary 
diligence in the preservation of the property, 
and in bringing it in for adjudication.” 
[Italics ours.] 

In the case of U. S. v. 83 Sacks, etc., 147 F. 747, 
a libel was filed to forfeit certain property alleged 
to have been fraudulently imported into the United 
States. The owner appeared and contested the 
libel, and a verdict was had in favor of the claimant 
and the Court issued a certificate of probable cause 
under Section 970 Revised Statutes. The Court 
held that this proceeding was in rem against the 
property, that the res was the defendant, that the 
verdict was correct, and that the evidence showed 
that the goods had not been fraudulently imported. 

The Court, in construing Section 970 Revised 
Statutes, made the following observation: 

This statute is for the purpose of obtain¬ 
ing from the court a judicial finding as to 
whether there teas a reasonable cause of 
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making the seizure; and, if there wa4 such 
reasonable cause, the main purpose frf the 
statute is to protect the person at whose in¬ 
stance the seizure was made, should cj n ac¬ 
tion of trespass he brought against him by 
the defendant for the wrongful seizure of 
pro pert!). It is for the purpose of ascertain¬ 
ing by a judicial finding whether the prose¬ 
cution was justifiable, even though by ver¬ 
dict it was determined that the property was 
not guilty of the charge preferred against 
it. [Italics ours.] 

And the Court, in discussing the law of projbable 
cause and the propriety of granting a certificate, 
added the following observation: 

But, on the other hand, the court ought to 
grant this certificate where the testimony 
shows affirmatively that the officers who in¬ 
stituted the proceedings were acting in good 
faith and under circumstances which would 
justify a reasonable suspicion; for, ujnless 
government officers shall feel assured that 
they will receive the protection of the courts 
in cases where they have acted faithfully, 
carefully, and reasonably, they may become 
too timid in the performance of their grave 
and important duties. I 

It is to be observed that in the case of TJ. |S. v. 
83 Sacks, supra, the in rem proceeding had jbeen 
brought to forfeit the property, and the property 
acquitted, and quite properly the question came 
before the Court as to the propriety of granting a 



certificate of probable cause under Section 970 
Revised Statutes, for the purpose of ascertaining 
by a judicial finding whether the prosecution teas 
justifiable, in which case the defendant would be 
protected against damage in the trespass suit. 
This case by no means held, nor, it is respect fully 
submitted, lias any case held that, where an in rem 
proceeding had not been filed and, therefore, Sec¬ 
tion 970 could not be invoked, the defendant was 
stripped of his defense of probable cause. It is 
respectfully submitted that where Section 970 is 
not applicable, the Court may, nevertheless, in a 
trespass suit, “ascertain by a judicial finding 
whether the prosecution was justifiable/ ? 

In the case of Stork Restaurant v. McCampbell, 
supra, the facts of which case have been herein¬ 
before discussed, the Court, at page 689, said: 

* * * |j ie cage j s one w } iere prohibi¬ 

tion agents, having probable cause to believe 
that intoxicating liquors, tax-unpaid were 
being sold on the plaintiff's premises in vio¬ 
lation of law, seized the liquors and the fur¬ 
nishing and equipment connected with the 
selling of the liquors, and now threaten to 
remove such articles from the premises for 
storage until legal proceedings looking to 
their forfeiture shall be instituted and de¬ 
termined. And the single question is 
whether the owner, having immediately 
brought a suit in equity to enjoin the re¬ 
moval of the furnishings from the premises, 
is entitled to a temporary injmiction against 


the removal of such property fronji the 
premises prior to the tiling of a libel \\y the 
United States for forfeiture. [Italics 
ours.l > 

i 

The court, as we have already seen, held tlujit the 
prohibition agents had a right to seize the furnish¬ 
ing and equipment of the saloon, and to rejmove 
the same, and refused to grant an injunction to 
restrain the removal of the same. I 


If is difficult to conceive of a legal situation 

wherein the courts would refuse to restrain pfohi- 

\ 

bition agents from making the seizure and renioval 
of f urnishings of a saloon, as the court did in the 
Stork case, supra, and yet hold such defendants 
liable in trespass for doing the very acts whicp the 
Court declined to restrain them from doing, and 
cut off their defense of probable cause merely be¬ 
cause no proceeding had been or could have peen 
instituted, wherein a certificate of probable cause 
could have been issued under the provisions of flec¬ 
tion 070 or 089 Revised Statutes. And yet thjit is 
the absurd conclusion into which we would b^ led 
by adopting the appellant’s construction of j the 
statutes in question. 

In the case of U. S. v. Gentry, 119 F. 70 (C. Cj. A. 
8), an action of trespass by the United Statejs to 
recover damages for the conversion of certain tim¬ 
ber, the defendant interposed the defense tha| he 
had lawfully taken the timber from the mineral 
land of the United States, under a certain stajute 
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and had taken them in good faith in the honest be¬ 
lief that he had a lawful right so to do. The Court 
instructed the jury that, if the defendant had law¬ 
fully complied with the Act, the jury should find 
in his favor. The jury returned a verdict for the 
defendant and the plaintiff appealed. The United 
States objected to the introduction of testimony of¬ 
fered by the defendant tending to show his hon¬ 
esty of purpose and good faith. Upon this ques¬ 
tion the Circuit Court of Appeals, in affirming the 
judgment below, said: 

There was, however, another ground upon 
which all this evidence was admissible, and 
that was that it had a clear tendency to 
show the good faith and innocence of the 
defendant. One of liis defenses teas that 
he took this timber in good faith, with an 
honest belief that he had a lawful right to 
do so. [Italics ours.] 

This same principle has been recognized in suits 
against Collectors for the unlawful collection of 
taxes. See the case of Alameda Co. v. McLaughlin, 
Col. 28 F. (2d) 81 (D. C. N. D. Calif.), where the 
•Court made the following statement: 

Moreover, in assessment, collection, and 
payment into the public treasury, the de¬ 
fendant collector was whollv without fault. 
It follows that he cannot be subjected to the 
personal judgment to reimburse plaintiffs 
for their failure in tactics, which is sought 
in this action. The principle of Smietanka’s 
Case, 257 U. S. 1, 42 S. Ct. 1, 66 L. Ed. 99, 


forbids, as does the general law, agents, rep¬ 
resentatives, officers, and like cases.) See 
also, Fox v. Edwards (C. C. A.) 289 lj\ 669, 
34 A. L. R. 973. [Italics ours.] j 


This proposition was also recognized by tlje Su¬ 
preme Court in the case of M’Lane v. U. S., 6 peter 
404, where the Court, at page 426, said: j 


The duty of the collector in superintend¬ 
ing the collection of the revenue, apd in 
making seizures for supposed violations of 
law, is onerous, and full of perplexity. If 
he seizes any goods, it is at his own peril; 
and lie is condemndble in damages and costs, 
if it shall turn out, upon the final ad^jindi¬ 
cation, that there was no probable cau^e for 
the seizure. [Italics ours.] 


IV 


The certificate of probable cause referred to in Section 
970 of the Revised Statutes applies only to cases ijvhere 
forfeiture or in rem proceedings were instituted, and 
where the seizure was found to be tortious and the 
property returned to the claimant 


Appellant contends that in all cases of seizure, 
the seizing officer acts at his peril, and that prob¬ 
able cause is no defense in the absence of a certifi¬ 
cate thereof, granted by the court upon the alleged 
theory that probable cause is never a defense! un¬ 
less made so by statute, and that the only statute 
which makes probable cause a defense is Section 
970 of the Revised Statutes. j 

It is respectfully submitted that appellant! has 
failed to observe that Section 970 contemplates a 


I 
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granting of a certificate of probable cause in the 
first place only in the case of tortious or unauthor¬ 
ized seizures, and secondly, only in case in rem 
proceedings in the nature of libels have been filed 
for the purpose of forfeiting the property, and the 
property has been acquitted. In the case at bar 
neither of these facts obtain, for the seizure was 
not a tortious or wrongful seizure, but a lawful and 
legal one and no libel to forfeit the seized goods 
was instituted. Therefore, Section 970 of the Re¬ 
vised Statutes, bv the verv nature of things, would 
have no applicability to the case at bar. In other 
words, the linstant case is one where, upon the ad¬ 
mitted facts, no judicial determination could have 
been made under Section 970 of the Revised Stat¬ 
utes as to the question of probable cause. It is un¬ 
thinkable that in such a case the Court cannot now 
make a judicial determination as to the existence 
of probable cause. 

The untenable position in which appellant finds 
himself in,, contending that only under the provi¬ 
sions of Section 970 of the Revised Statutes can 
an officer, such as the appellee, use probable cause 
as a defense, is best shown by the fact that not only 
was there no in rem or forfeiture proceedings 
brought in the present case, but it was extremely 
doubtful whether such proceedings could have been 
brought in view of the ruling of the Supreme Court 
in the case of Coffey v. IT. S. 110 U. S. 436-43, a 
case on ivhich appellant strongly relies in his brief, 
on the question of res judicata. 
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In the Coffey case the Court held that an in rem 
or forfeiture suit could not properly be br&ught 
after an acquittal in a criminal charge growing 
out of the same general transaction, stating (page 
443): 

Yet, where an issue raised as to the existence 

of the act or fact denounced has been tried 

in a criminal proceeding, instituted by^ the 

United States, and a judgment of acquittal 

has been rendered in favor of a particular 

person, that judgment is conclusive in fqvor 

of such person, on the subsequent tried of 

a suit in rem by the United States, where, 

as against him, the existence of the same act 

or fact is the matter in issue, as a cause] for 

the forfeiture of the property prosecutety in 

such suit in rem . It is urged as a reasonl for 

• i 

not allowing such effect to the judgment 
that the acquittal in the criminal case ihay 
have taken place because of the rule requir¬ 
ing guilt to be proved beyond a reasonable 
doubt, and that, on the same evidence, on (the 
question of preponderance of proof, there 
might be a verdict for the United States in 
the suit in rem. Nevertheless, the fact) or 
act has been put in issue and determined 
against the United States; and all that! is 
imposed by the statute, as a consequence of 
guilt, is a punishment therefor. There 
could be no new trial of the criminal prose¬ 
cution after the acquittal in it; and a subse¬ 
quent trial of the civil suit amounts to sub¬ 
stantially the same thing, with a difference 
only in the consequences following a judg- 
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meet adverse to the claimant. [Italics 
ours.] 

It is to be observed that the strict riding of the 
Coffey case has been followed in the following Fed¬ 
eral cases wherein it was held that forfeiture pro¬ 
ceedings could not properh) be brought where there 
had been an acquittal on the criminal charges 
growing out of the same transaction. 

Castro v. U. S., 23 Fed. (2d) 263-6 
(C. C. A. 1); National Surety Co. v. U. S., 
17 Fed. (2d) 369 (C. C. A. 9); U. S. v. 
2,180 Cases of Champagne, 9 Fed. (2d) 
710-12 (C. C. A. 2); U. S. v. Gully, 9 Fed. 
(2d) 959-60 (District Court S. D. N. Y.). 

It was undoubtedly because of this line of deci¬ 
sions that no forfeiture proceeding was brought in 
the instant case. n no forfeiture proceedings 
could properly have been instituted, appellant 
would deny entirely to the officer the defense of 
probable cause; or to put the situation in another 
way, appellant would have the right of appellee 
and other officers to use probable cause as a defense 
depend upon the uncertain outcome of the trial of 
a criminal case. In such an instance, if there was 
an acquittal, no forfeit tire proceedings could be 
brought and, therefore, no certificate of probable 
cause issued to the officer under Section 970 of the 
Revised Statutes, which appellant contends is the 
only provision of the law whereby an officer could 
use probable cause as a defense . 
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That we are correct in our contention that Sebtion 
970 of the Revised Statutes only applies to rases 

i 

wherein rem proceedings have been instituted j and 
to tortious or unauthorized seizures, will be iseen 
from a number of decisions of the Supreme Court 
and Federal courts generally. In the cas^ of 
Moore Ice Cream Co. v. Bose, 289 U. S. 
already referred to where a suit had been 
against a Collector of Internal Berenice for 
tain collections which lie had made under the d 
tion of the Commissioner of Internal Bevenue\ the 
Court said (page 382): j 

The case is not one for a certificate of prob¬ 
able cause, as it might be if the officer had 
trespassed under a mistaken sense of duty. 
In such circumstances a certain latitude^ of 
judgment may be accorded to the certifying 
judge, though even then it is enough thgt a 
seizure has been made upon grounds of rea¬ 
sonable suspicion. Locke v. United Stafes, 
7 Cranch 339; Agnew v. Haymes, supra ; 
Carroll v. United States, 267 U. S. 132,149; 
Dumbra v. United States, 268 U. S. 435, 441. 
One does not speak of probable cause when 
justification is complete. [Italics ours/ 

In the case of The Conqueror, 166 U. S. 1101, a 
case strongly relied upon by the appellant, the Su¬ 
preme Court, at page 121, in discussing the provi¬ 
sions of Section 970 Revised Statutes, made t|he 

i 

following statement: | 

i 

This section is claimed by the Government 
to afford the collector complete immunity 




against any judgment for damages. Its 
language, broadly construed, might justify 
this position, although the fact that the cer¬ 
tificate is only authorized when judgment is 
rendered for the claimant would indicate 
that it teas properly applicable only in cases 
where proceedings against the vessel were 
instituted, upon information filed by the 
United States for a fine or forfeiture in¬ 
curred by the vessel itself. [Italics ours.] 

It is to be particularly noted that the seizure in 
the case of The Conqueror, supra, was held by the 
Supreme Court to be tortious. 

In tlik case of U. S. v. Abatoir Place, 106 U. S.. 
160, the Court, in discussing the granting of a cer¬ 
tificate of probable cause, under Section 970, made 
the following statement: 

It is granted to protect the person at 
whose instance the seizure was made, should 
an action of trespass be brought against him 
by the claimant for the wrongful seizure of 
the latter’s property. The granting of the 
certificate of reasonable cause is, therefore, 
only antecedent and ancillary to another 
suit, and is not a final judgment in the case 
in which it is given. It is not final or effec¬ 
tual for any purpose unless certain facts 
subsequent to the judgment are shown, 
namely the immediate return to the claimant 
or his agent of the property seized in the 
original suit. [Italics ours.] 

In the case of G cist on v. Hoyt, 3 Wheat. 246, 
which case is cited by the appellant in his brief,. 




83 


the Court very clearly had this proposition in 
mind, namely, that the certificate was granted only 
in case of tortious seizures, when it said, at page 
320: 

Upon principle, therefore, we are! of 
opinion that the sentence of acquittal in this 
case, with a denial of a certificate of reason¬ 
able cause of seizure, was conclusive jevi- 
dence that no forfeiture was incurred, and 
that the seizure was tortious; and that tljiese 
questions cannot again be litigated in gny 
other form. [Italics ours.] j 

It is also well settled that the provisions of Sec¬ 
tion 970, Revised Statutes, providing for the grant¬ 
ing of a certificate of probable cause, have Ref¬ 
erence only to cases ivliere a libel or in rem proceed¬ 
ing has been filed against the seized property, and 
the cases which hold that the granting or refusaj of 
such certificate is conclusive of the question! of 
probable cause, of course, have reference only to 
those cases where such an in rem proceeding has 
been filed, and in no respect are controlling in a 
case like the case at bar, where no such in rem pro¬ 
ceeding has been instituted. I 

In the case of Agnew v. Haymes, 141 F. ^31 
(C. C. A. 4), which was a case identical, in prin¬ 
ciple, as to the facts, with the case at bar, from 
which case we have hereinbefore extensively 
quoted, the Court at page 636, clearly recognizes 

i 

this principle of law, when it said: 

The provisions of Section 970 would be of 
no avail to the officer in a number of in- 
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stances in which he might he sued for 
damages for an act done in the perform¬ 
ance of his official duty, for the provisions 
of that Section are confined solely to cases 
of seizure where there is a prosecution in 
court against the property seized. 

And later on, in its opinion, the Court made the 
following significant statement: 

In the present case there teas a proceeding 
in rem which was dismissed without trial, 
or hearing upon the merits. No certificate 
under section 970 was given, nor does it ap¬ 
pear that any was asked, and the question 
to be determined is as to what protection a 
seizing officer has under such circumstances. 
We hold that the right of the officer to de¬ 
fend under the plea of reasonable cause is 
not destroyed by such a proceeding, but that 
in an action brought against him by the 
owner of the property for the recovery of 
damages based upon the unlaw fid and 
wrong fid seizure of the same, the officer still 
has the right to interpose his plea of reason¬ 
able cause for his action; and, if it is ad¬ 
judged in his favor, the plaintiff cannot 
recover. [Italics ours.] 

The case of The Malaga, 16 Fed. Cases No. 8985, 
very well illustrates the principle here contended 
for. In the Malaga case, supra, a libel was filed 
by one Lovett as the owner of the Brig Malaga, 
against Lieutenant Bispham, a Customs Officer, 
for damages for the unlawful detention of the li¬ 
bellant’s brig. The Malaga was seized for the al- 
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leged unlawful engaging in slave trade and wis li¬ 
beled by the United States for such cause. Sub¬ 
sequently, on motion of the United States Attor¬ 
ney, the libel ivas discontinued and the Brig Ma¬ 
laga was returned to Lovett. Lieutenant Bispljiam, 
in his answer, admitted the seizure and detection 
of the Brig and its stores, and set out that the seiz¬ 
ure was made on reasonable and probable cause to 
believe that the vessel had violated the law against 
the slave trade, and set forth the grounds of his 
suspicion of such violation. The claimant con¬ 
tended that the defense of probable cause was not 
a good defense, because the District Court had or¬ 
dered restitution without granting a certificate of 
probable cause. 

It thus appears that the precise question^ in 
principle, was raised in The Malaga case, which is 
here raised in the case at bar, and the Court m^de 
this very significant statement: 


I cannot, upon inspecting the recorct\ of 
that proceeding, perceive that the question 
of a certificate was, or could have bden, 
brought before that honorable court. There 
was, in fact, no hearing of the cause, find 
there could have been nothing, therefore j to 
inform the conscience of the judge, as to the 
propriety of giving or witholding the cer¬ 
tificate. According to the acts of congress, 
both of 1799 (1 Stat. 696), and 1807 (2 Stat. 
422), there must have been a claim, a trial, 
and a decree for the claimants, to authorize 
the making of the certificate. The question 
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whether it shall be given or not arises out 
of the decree of acquittal; and it is decided 
by the judge who tried the cause, on the evi¬ 
dence which was before him on the trial. 
Further evidence is not admitted. Stew. 
112. An appeal from the decree carries 
with it the application for the certificate. 
Canter v. American Ins. Co., 3 Pet. (28 
U. S.) 307, and the other cases. And if on 
the appeal the question of forfeiture is de¬ 
cided against the claimant,there is an end to 
all controversy about probable cause. The 
officer cannot be held liable for a seizure as 
tortious after its property has been estab¬ 
lished by a final decree condemning the 
property. But here there was neither 
claim, nor trial, nor decree—nothing to 
which an appeal could lie. It is a simple 
discontinuance, which, considered as an act 
in the cause, terminated it, hut did not pre¬ 
clude the institution of new proceedings by 
the same captors and for the same cause . 
How can it be said that the captor is 
estopped by his discontinuance from alleg¬ 
ing that he had probable cause for the seiz¬ 
ure when that discontinuance left him at 
full liberty to reassert his title under the 
forfeiture, and to renew the seizure, if need 
be, for the purpose of enforcing it. [Italics 
ours.] 

The Court very plainly said that the certificate 
of probable cause could not have been granted by 
the District Court, because there had been no hear¬ 
ing upon the in rem proceeding, and that the captor 


was not estopped, by discontinuing the in re\n pro¬ 
ceeding, from showing probable cause, aijid the 

i 

Court added this very significant statement: 

I am, therefore, not precluded by the 
action in the District court of Massachusetts 
from entering the question whether 1 there 


was reasonable ground for the seizure \of the 
Malaga, and if there was such reasonable 


ground, it is a defence to the present] libel. 

* * * 

I 

It is enough for me to be convinced^—and 
that I am convinced most fully—that Lieut. 
Bispham acted with intelligent and honor¬ 
able discretion in arresting the Malaga, and 
sending her to this country for adjudication. 
It is wholly immaterial for this defence 
whether all, or how many, of these circum¬ 
stances of suspicion were present to his 
mind at the time of the arrest. If the vessel 
was guilty, he is excused for bringing her in, 
even if lie mistook her crime . 1 adopt the 

language of Judge Story in this point) (La 
Jeune Eugenie), (Case No. 15551) : j “In 
truth, the law looks not to niceties of| this 
sort. If for any cause, precedent or I sub¬ 
sequent, known at the beginning or kpown 
at the end, the property is condemned[ the 
part is justified; and retroactively, fojr all 
purposes, the capture, or seizure, or forcible 
possession, call it what you may, is dedmed 
rightful and bona fide.” [Italics our^.] 

Appellant cites and quotes from certain cas^s in 
his brief, and an examination of these will show 

7 i 

that they fail to bear out his position with resjpect 
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to Section 970 of the Revised Statutes, and the 
question of probable cause as a defense. It will be 
seen that the cases in question were all cases of 
tortious or unauthorized seizures, where the ques¬ 
tion of the lawfulness of the seizure was properly 
before the Court, and in rem proceeding; and that 
none of the cases held that where a proceeding, 
seeking the forfeiture of the seized goods, has not 
been instituted, as in the instant case, and where, 
therefore, the question of granting of the certifi¬ 
cate of probable cause could not have been before 
the Court, the question of probable cause cannot 
be litigated. 

The appellant, on pages 15 to 18, inclusive, of his 
brief, quotes at length from the case of Gelston v. 
Hoj/t, 3 Wheat. 246. The facts in that case were 
briefly as follows: Hoyt brought a suit in trespass 
in the New York State Court against Gelston and 
another, Customs officer, for damages resulting 
from the seizure of the American Ship Eagle. The 
defendants filed a plea setting out that the ship had 
been fitted out and armed with the intent to be em¬ 
ployed in the service of a foreign state to commit 
hostilities against another state, with which the 
United States was at peace, and that the vessel was 
seized as forfeited to the United States. The plain¬ 
tiff filed a demurrer to this plea and a judgment 
was had for the plaintiff. It appears that, after 
the seizure, a libel was filed against the ship in the 
District Court of the United States, in which libel 
suit the plaintiff appeared as claimant, and upon 
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trial the ship was acquitted and ordered restored' 
to the plaintiff and a certificate of probable j cause 
was denied. The defendants in the trespass suit 
offered to prove, by way of defense and mitigation, 

that the forfeiture was made as set forth in the 

! 

defendant's plea, which evidence the Court below 
refused to admit. A judgment was had fbr the 
plaintiff in the trespass suit. I 

The Supreme Court held that the United States 
Courts have exclusive jurisdiction of questions of 
forfeiture, and that the sentence of acquittal jn the 
in rem proceeding was conclusive as to the| fact 

i 

that the seizure of the vessel was uni awful and 
that, a certificate of probable cause having \been 
denied, that question teas conclusively determined 
in favor of the plaintiff in the trespass suit. \ The 
first quotation on page 5 of the plaintiff’s mjemo- 
randum is only to the foregoing effect. 

The Court held that the sentence of acquittal in 
the in rem proceeding and the denial of the certifi¬ 
cate of probable cause teas conclusive evidence that 
no forfeiture was incurred, and that the seizure 
was tortious and that these questions could not be 
relitigated. The quotation from this case at pqges 
16-17 of appellant’s brief is upon the proposition 
that this question, having been thus conclusively 
determined in the in rem proceeding, could nojt be 
retried in the state court. j 

Very clearly that case is not in point, beeah.se, 
in the case of Gelston v. Hoyt, supra, the seizure 

i a 

was not only tortious, but the in rem proceeding 
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had conclusively decided the question of the unlaw¬ 
ful seizure against the government, and the Court 
had declined to issue a certificate of probable cause, 
and, of course, both of those questions were thus 
conclusively determined against the Government; 
whereas in the case at bar, the seizure was lawful, 
and no proceeding has ever been instituted, in 
which a judicial determination could have been 
made as to the question of probable cause. 

The next case cited by the appellant is the case 
of The Apollon, 9 Wheat. 362. The facts in this 
case are verv elearlv to be distinguished from those 
in the case at bar. In The Apollon case, supra, the 
facts are, in brief, as follows: The master of the 
French ship Apollon brought a libel proceeding 
against the Collector of Customs to recover dam¬ 
ages for the seizure of the ship Apollon and its 
cargo, while in Spanish territory. The ship 
Apollon had landed at an island off the coast of 
South Carolina, which was then foreign territory, 
as a convenient depot from which to carry on ap¬ 
parently illicit trade with the United States, trans¬ 
shipping the cargo to the United States. Subse¬ 
quently the Collector seized this ship outside the 
jurisdiction of the United States, and in rem pro¬ 
ceedings were instituted to forfeit the ship. On 
trial the Court acquitted the ship and ordered the 
ship restored to the owners. Thereafter the pres¬ 
ent libel was filed for damages against the Col¬ 
lector and the libellant was awarded the judgment. 
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The Supreme Court of the United State^, in its 
opinion, says that the first question is, whether the 
seizure was justified, and holds that that question 
was decided in the in rem proceeding by [the ac¬ 
quittal of the vessel, which decision is conclusive 
in this suit, citing the case of Gelston v. Hoyf. The 
Court then, suggesting that the parties had jwaived 
this technicality and agreed that the sam<|> ques¬ 
tion is here open, went into the question j of the 
legality of the seizure and held that there pas no 

pretense for the seizure and that the arrest! of the 
vessel was wholly illegal. 

The Supreme Court of the United States then 
said that the next question was whether thetre was 
probable cause for the seizure, and, in disdussing 
the question of probable cause, said that it was 
proper to consider “how far the existence of prob¬ 
able cause can be inquired into or constitutes a 
matter of defense in a suit like the present.’* And 

i 

the Court thereupon went on to make the [state¬ 
ment quoted in appellant's brief on pages }L8, 19, 
20, which, of course, was with reference to h<j>w far 
probable cause could be inquired into in a case 
where the condemnation proceeding had bepn in¬ 
stituted and resulted in the acquittal of the yessel, 
and the gist of the Court's decision is that, as the 
libel proceeding had been instituted against the 
vessel and its cargo, and restitution decreety, and 
no probable cause certificate granted, the question 
of probable cause could not now be pleaded as a 
defense . I 


i 
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Clearly the Apollon case is not in point, because 
all that the Court holds is that, the in rent proceed¬ 
ing having been instituted, the acquittal of the ves¬ 
sel was a conclusive adjudication of the unlawful¬ 
ness of the, forfeiture, and that, as no certificate of 
probable cause was granted in that case, both of 
said questions were conclusive! g determined 
against the Collector. The facts in that case are 

obviouslv very different from those in the case at 
* * 

bar, where, the seizure is admitted to be lawful and 
no proceeding tvas ever instituted wherein the 
question of probable cause could be litigated. 

The next case cited by the appellant is the case 
of Averill v. Smith, 17 Wall. 82. We have already 
seen that the Supreme Court of the United States, 
in this case, held that trespass never lies except for 
tortious seizure, and, in view of the fact that the 
demurrer in the case at bar admitted and the evi¬ 
dence clearly showed that the seizure here was law¬ 
ful, the ca$e of Averill v. Smith is obviously in 
point. Moreover, it is important to observe that 
in the Averill case, supra, the plaintiff in the action 
of trespass did not contend that trespass would lie 
for a lawfuf seizure, but did contend that, by rea¬ 
son of the negligent return of the property by the 
defendant, he became a trespasser ab initio. The 
Supreme Court of the United States, in discussing 
this theory| of the plaintiff’s case, held that the 
defendant could not be held to be a trespasser ab 
initio for various reasons, among which was that 
mere nonfeasance will not render a party a tres- 
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passer ab initio, and another reason being that the 
District Court, which had jurisdiction of tbe sub¬ 
ject matter, adjudged and certified that there was 
probable cause for the seizure of the property, the 
Supreme Court, on the latter point, saying: j 

Proof of probable cause, if shown by the 


certificate of the District Court which ren¬ 
dered the decree discharging the property, 
is a good defence to an action of trespass 
brought by the claimant against the collector 
who made the executive seizure, provided it 
appears that judicial proceedings ivetye in¬ 
stituted and that the charge against the 
property was prosecuted to a final jiidicial 
determination. Where the respondent^ pre¬ 
vails in such an information, the court j says 
Mr. Parsons, give to the prosecuting or seiz¬ 
ing officers a certificate of probable caa^se, if 
in their judgment he had such cause f<jr the 
seizure, and that, he says, protects the officer 
who made the seizure from prosecutioji for 
making the same; and lie adds that the} final 
decree of the court in a case of forfeiture 
regularly before the court is conclusive. 
* * * and the same author savs, if the 

court before whom the cause is tried bhall 
cause a certificate or entry to be made j that 
there appeared to be a reasonable cau^e of 
seizure, the seizing officer shall be protected 
from all costs,* suits, and actions on accbunt 
of the seizure and prosecution. [Italics 
ours.] j 

The next case cited by the appellant was the pase 
of The Conqueror, 166 U. S. 121, cited on page$ 22, 

i 
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23 and 24 of appellant's brief. In the case of The 
Conqueror, one Vanderbilt instituted a libel pro¬ 
ceeding to recover the possession of the yacht Con¬ 
queror, which had been seized and detained by the 
Customs Officers, on the ground that she had been 
guilty of dutiable importation. The libel insti¬ 
tuted by Vanderbilt sought damages for the un¬ 
lawful detention of said vessel. Upon the trial of 
the libel, restitution was ordered to be made to 
Vanderbilt, and damages awarded. 

The Supreme Court held that two questions 
were presented by this appeal, (1) whether the 
yacht was taxable under the tariff laws, and (2) 
whether the award of damages was justified by the 
law and the evidence. The Court first determined 
that the yacht was not a “dutiable article v ; thus 
the Court went into the question as to whether the 
seizure was warranted or not, and determined that 
the seizure was not warranted, and that it was, 
therefore, tortious, and the Court affirmed the de¬ 
cree of restitution of the vessel to the libellant, see 
pages 114 to 121. 

The Supreme Court having thus determined 
that the seizure teas tortious, and that the vessel 
was properly returned to the libellant, stated that 
the question of damages remained to be considered 
and referred to the fact that, upon the rendition 
of the decree awarding restitution of the vessel, 
the usual certificate of probable cause bad been 
granted to the Collector. It is to be particularly 
noted that the Court stated that such a certificate 
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was only authorized when judgment was rendered 
for the claimant, and that it was properly Appli¬ 
cable “only in cases where proceedings againpt the 
vessel were instituted, upon information 
the United States for a fine or forfeiture 
vessel itself.” The Court then makes this 
cant statement: 

We think this legislation, however^ was 
intended to be confined to cases whe^e the 
collector makes a seizure, followed by a suit 
or forfeiture arising from an illegal Act of 
the persons in charge of the vessel, and was 
not intended to be applied where a vessel is 
simply detained under Sec. 2964 for a non¬ 
payment of duties. * * * 

Of course, the yacht Conqueror was not 
such an article as could have been depqsited 
in public stores within the language of the 
section, but if it had been subject to dufy at 
ail, the collector could not be considered in 
default for having detained her in the plan¬ 
ner he did for its payment. His seizure, 
however, is not such a one as is coriftem- 
■ plated by the above statutes conceding 
certificates of probable cause. [Italics 
ours.] | 

In passing, it is important to note that the cburt^ 
in the case of The Conqueror, supra, at pagd 125 
and 126, in discussing the case of The Apollon, 9 
Wheat. 362, referred to the fact that that case 
involved a tortious seizure. 



It is difficult to see how the case of The (Jon- 
queror, supra, can be held to be applicable to| the 

i 


99754—3< 



96 


case at bar, because, in that case also, the seizure 
was clearly tortious, and the question of probable 
cause was judicially determined by the issuance of 
the certificate of probable cause under Section 970, 
Revised Statutes. 

Appellant lastly cites and quotes from the case of 
Ninety-two Barrels of Spirits, 18 Fed. Cases, Case 
No. 10275. A mere reading of the facts as set forth 
by the appellant on page 27 of his brief, and the 
quotation itself which is set forth on pages 27 and 
28 of his brief, will clearly show that the facts are 
entirely inapplicable to the present case. 

CONCLUSION 

In conclusion, it is submitted that the judgment 

and rulings of the court below should be affirmed, 

because on the undisputed evidence in the case 

there was not a trespass as appellant alleged in his 

declaration, and the seizure was lawful and proper 

in every respect. It is likewise submitted, on the 

authority of Agnew v. Haymes, which case has been 

the law for over thirty years and has been cited 

* * 

with approval on a number of occasions by the 
Supreme Court of the United States, that probable 
cause was in and of itself a complete defense to the 
action for trespass. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 
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Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1936. 


No. 6648. 


Louis J. Hammel, Appellant, 

v. 

George M. Little, Appellee. 


REPLY BRIEF OF APPELLANT. 


The contention of the appellee may be considered 
under the following five headings: j 

# I 

1. Appellee claims not mere probable cause for seiz¬ 

ure but entire justification for it. (Appellee’s brielf 
pp. 2, 43.) i 

2. The seizure was admittedly a lawful and propei* 

one. (Appellee’s brief p. 23.) J 

3. Appellant admittedly had in his possession noni 
tax liquor. (Appellee’s brief p. 43.) 
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4. Probable cause for seizure is a complete defense. 
(Appellee’s brief pp. 55 et seq.) 

5. The certificate of probable cause provided for in 
Section 970 of the Revised Statutes applies to cases 
only where forfeiture or in rem proceedings were in¬ 
stituted. (Appellee’s brief pp. 77 et seq.) 

I. 

The contention of the appellee that there existed not 
merely probable cause for seizure but entire justifica¬ 
tion ignored the fundamental principle enunciated in 
Gelston v. Iloyt , 3 Wheat. 246, wherein the Supreme 
Court said at page 328 that the only legal defenses 
which the seizure could justify are condemnation of the 
property seized or an acquittal with a certificate of rea¬ 
sonable cause of seizure, and if these defenses failed 
then the seizing officer must be deemed guilty of a 
trespass. 

And in the Appollon, 9 Wheat. 362, page 372, the 
same Court said that probable cause has never been 
supposed to excuse a municipal seizure except where 
some statute creates and defines the exemption from 
damages. In that case the Court held that the party 
who seizes does so at his peril and if condemnation 
follows, only then is he justified; if an acquittal, he 
must respond in damages unless protected by a statute 
furnishing an exemption for his trespass. 

II and IV. 

We hasten to correct a statement in the appellee’s 
brief that the seizure was admittedly a lawful and 
proper one. At no stage have we ever conceded the 


seizure to be proper or lawful but have always urged 
that it was tortious. To compare the present causp of 
action predicated upon the seizure and detention of the 
plaintiff’s personal property with an action of f<jlse 
arrest or malicious prosecution is absurd. It has liefer 
been the law in an action for trespass to personal prop¬ 
erty that the honest belief of the seizing officer or per¬ 


son taking possession of another’s property could px- 
cuse him, nor would he be excused upon his plea that!he 


acted in good faith or under a reasonable belief that 
the property either belonged to him or was rightfully 
subject to his taking. 

It must not be lost sight of, that the ground under 
which the seizing officer took possession of the plain¬ 
tiff \s goods and chattels used in the conduct by him of 
his restaurant business was because the appellee Re¬ 
lieved the property to belong to the United States, las 
being forfeited to the United States for non-payment 
of taxes under a revenue statute. And the Supreme 
Court of the United States has held when the seizujre 
is made of property as forfeited to the United Statcjs, 
if condemnation follows, the title thus acquired by tljie 
United States relates back to the time of seizure; but |if 
an acquittal follows then the property is established As 
not forfeitable to the United States and the seizure 

necessarilv is deemed tortious. I 

* 

III. 1 

I 

The appellant has never admitted that there was ijn 
his possession non-tax paid liquor as asserted by thje 


appellee. On the contrary the testimony below con¬ 
tained his denial thereof (R. p. 30). Section 3453 di|l 
not justify the seizure because there must first havp 
been found articles on which taxes were imposed an<fl 
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the judgment on the verdict of the jury in the Police 
Court conclusively negatived this. Coffey v. U. 8 116 
U. S., 436; United States v. 2180 cases of Champagne , 
9 Fed. 2nd, 710; U. S. v. Gully , 9 Fed. 2nd, 959. 

V. 

With this general proposition, namely, that Section 
970 applies to cases where forfeiture proceedings have 
been instituted, we have no complaint since it is in ac¬ 
cord with our condition. However, we do not concur 
with our adversary’s statement that no forfeiture pro¬ 
ceeding could have been instituted. True, perhaps, it 
could not be filed after the acquittal in the police court, 
but it could have been filed immediatelv after the seiz- 
ure, and if the property were acquitted, as were the 
appellant and his employees in the police court, the 
District Court, if probable cause existed, could then 
have certified as provided by Section 970. 

Analysis of Appellee’s Cases. 

The case of Agnew v. Haymes has been discussed in 
our brief. Much of the opinion is devoted to a consid¬ 
eration of whether Sections 970 and 989 are inconsis¬ 
tent. That these sections are not repugnant to each 
other we agree. 

But at page 639 of the opinion the courts says: 

“ Suppose, for illustration, that an officer finds 
conditions about a package of spirits which lead 
him to the conclusion that it is untaxpaid, or that 
it is being unlawfully removed; and under this be¬ 
lief; he detains the package, but after investigation 
decides that the case is not sufficiently strong to 
warrant the forfeiture, and returns the property 
to the owners: Will anvone contend that in a suit 



I 


p* 

0 

I 

I 

by the owner for damages for the seizure arid de¬ 
tention of the property, the officer could not pro¬ 
tect both himself and the government by shewing 
that the conditions at the time of the seizure were 
such as to constitute probable cause, and tlo af¬ 
ford reasonable ground for the seizure ? We Ithink 
not.” 

i 

! 

The same hypothetical question was asked in j Rail 
v. Warren, 2 McLean 332, (See appellant’s bripf at 
pages 26 and 27), and the court there held jusj; the 
opposite to that declared in Agnew v. Ilaymes. j 

Moreover, if the right existed for a revenue ollicer 
to seize and detain a package of spirits because hej had 
reason to believe it untaxpaid, and if his information 
were incorrect and he subsequently returned j the 
spirits, if this situation did not create any liability 
upon the government officer, why was it necessary for 
Congress to create an immunity for him by Revised 
Statutes. Section 3298, (Title 26 Sec. 1153) wjiich 
reads as follows: | 

4 ‘It shall be lawful for any internal-revenue Joffi- 
cer to detain any cask or package containing or 
supposed to contain, distilled spirits, when he has 
reason to believe that the tax imposed by law u^on 
the same has not been paid, or that the samp is 
being removed in violation of law; and every s)ich 
cask or package may be held by him at a safe place 
until it shall be determined whether the property 
so detained is liable by law to be proceeded against 
for forfeiture; but such summary detention spall 
not continue in any case longer than forty-ei^ht 
hours without process of law or intervention ! of 
the officer to whom such detention is to be Ire- 
ported.” | 

i 

I 

For the proposition appearing in Agnew v. Hayn\es 
at 640 and 641 of the opinion that reasonable caijse 
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of seizure (without a certificate thereof) is a defense, 
by comparison of an action of trespass to personalty 
with an action of false arrest, not a single case is 
cited and it is without precedent. 

Our adversaries lay much stress upon the fact that 
Agneic v. Ilaymes was cited twice wih approval by the 
Supreme Court of the United States. True it was 
cited, but the approval, we submit, was only coexten¬ 
sive with that portion of the opinion it approved. 

Carroll v. United States, 267 U. S. 132, presented to 
the United States Supreme Court the question of 
whether certain intoxicating liquors found in the au¬ 
tomobile of one Carroll when searched and seized un¬ 
der the National Prohibition Act without a search war¬ 
rant could be offered in evidence. Carroll was con¬ 
victed and the transporting vehicle forfeited under the 
Prohibition Law. The case had absolutelv nothing 
whatever to do with the liability of a seizing officer 
for a wrongful seizure under the revenue law. 

In citing Agnew v. Ilaymes in the Carroll case, the 
Supreme Court says at page 158: 


“As ihe main purpose of Section 26 (National 
Prohibition Act) was seizure and forfeiture, it is 
not so much the owner as the property that of¬ 
fends. Agnew v. Ilaymes, 414 Fed. 631, 641/ y 


■\Ve have no criticism of the Supreme Court for the 
above rule of law nor of the below quoted portion of 
Agnew v. Ilaymes where the Court says at page 641: 

“It is a recognized principle of the law, in cases 
of seizure and forfeiture under the revenue laws, 
that it is the property, and not the owner which 
offends. ” 


Obviously the approval by the Supreme Court pf the 
above elementary principle does not give judicial! sanc¬ 
tion to the whole case. j 

Moore Ice Cream Co. v. Rose, 289 U. S. 3751, 382, 
wherein Agnew v. Haymes was cited, reveals no Inten¬ 
tion by the Supreme Court to depart from the principle 
enunciated in the Supreme Court cases which we have 
cited in our brief. The Court speaks of the latitude 
accorded the certifying judge from which it is obvious 
that there must be a certificate if the case falls |with- 
in the scope of Section 970 of Revised Statutes, 'there 
is no similarity in the Moore case to the case at bar. 

In United States v. Rogate, the facts are the santie as 
in the Carroll case and the reference to Agnew v. 
Ilaymes only appears as a part of the quotation from 
Carroll v. United States. j 

Respectfullv submitted, | 

i 

i 

Alfred M. Schwartz, i 

i 

Maxwell A. Ostrow, | 
Attorneys for Appellant. 




